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Introductory remarks


The present report covers part of the countries of South Eastern Europe (SEE), namely Albania and the part of former socialist Yugoslavia – in alphabetical order: Bosnia and Herzegovina, Croatia, FR of Yugoslavia and FYR Macedonia. In case of the two federal states, the report goes into the analysis of entities, republics, territories, that is: in case of BiH: the Federation of Bosnia-Herzegovina, Republika Srpska, in case of FR of Yugoslavia: Kosovo/a under UN Interim Administration, Republic of Montenegro and Republic of Serbia.


The scope of the report focuses on the evaluation of the environmental drafting needs of the above defined region, taking EU approximation as the overall purpose. That is why we do not go into the details of those drafting needs which are not connected with this main purpose. Also we do not cover underlying conditions, such as institutional development problems in details.


The aim of the project is to clarify the present state of environmental legislation – without discussing the conditions of implementation -, compare it in a nutshell with the EU environmental legal requirements, assess the ongoing drafting process in the region and on the basis of all these elements make suggestions on priorities and on further drafting programmes. This exercise may be useful also in finding probable donors for drafting projects.


The assessment of environmental law drafting needs, in order to cover all the relevant aspects, requires a lot of specific information concerning the state of art of environmental legislation of the countries/entities of the region. First of all, a comparison of the aforementioned environmental legislations with the target EC environmental legislation has to be done. This requires a detailed concordance analysis between the EU environmental acquis and the respective SEE country/entity legislations. However, for the purposes of the present study we must admit that such an analysis is not covered by the scope of the Draft Report.


In the past years, a great number of studies, reports, analyses have been presented by different agencies, companies, under different project headings (Phare, World Bank, etc.) or under the auspices of different bilateral assistance programs. There are new reports available to the Johannesburg summit and most recently one finds analyses within CARDS and UN ECE documents, as well. These reports and documents do not necessarily focus on environmental legal development, but there are more and more cases, where the legal field is addressed 
Systematic gap assessments are needed to ensure the accuracy of the report, but more often they are not available. The study is based on a number of documents available in English, but still there are sometimes difficulties to understand the essence of legislation and the conditions of implementation. Environmental administration, as it is always the case with economies in transition, is relatively weak, as environmental protection is usually not a political priority. The setting up of the environmental ministerial administration, regional or local offices, etc. takes a lot of time, efforts and financial resources, thus no wonder why there are limited number of experts covering an extremely large field of activities, who are not able to cope with all the demands. 


Also we should not forget that most of the countries of the South Eastern Europe (SEE) region had one federal state as an umbrella in their recent history, consequently their legal environment could not become too specific or too much different in the past decades. We may also add, that usually environmental concerns have never been in the top priorities of the given localities. Thus, the differences – with the possible exception of Albania – are not major, although the newly adopted regulations prove the existence of special interests and views, but also the need to go alongside a contemporary comparative legal setting.


We take the present draft as an estimate, which always needs to be more specific, if there are more and more information available during the last phase of the project, but also in the follow-ups of the REReP projects.

It is worth to say something about the methodology of preparing the present draft report. Most of the available documents in English have been collected. On the basis of available information a questionnaire has been formulated in order to provide an overall picture on the existing situation and on the views of the countries, regions, localities involved. The next phase after formulating the first draft report was to invite comments from the region and the drafters of the report also had the chance to formulate direct questions concerning issues which were still not clear enough. On the basis of the documents and commenting correspondence we could make a short presentation on each of the countries’ state of environmental legislation. This survey of environmental legal systems could also serve as the basis for assessing the situation of transposition of EU environmental acquis, briefly. We could collect information about the ongoing or upcoming drafting processes, usually about those that are undertaken in the framework of international cooperation. 


The next part of the document is a summary of strategy and priority development issues, based upon the experiences of: 

· EC documents concerning environmental policy-making, legislation and implementation, initially made for accession countries;

· the accession process of CEE countries;

· the outcome of SEE countries’ projects.

Finally, in the part on conclusions and recommendations a general survey of the drafting needs and proposal related to the region is provided for. There are certain common elements of legal development, from the common background to the future purpose, and also such common elements of managing such development, such as the necessity of a regional perspective or the gradual approach.

Part I. Analytical Summary

Chapter 1. Overview of the present environmental legal setup in SEE countries

When developing an analysis of the system of environmental legislation, the best is to start from the broadest approach and later to look at the details of provisions. Also, there is always more information about frameworks and less on the details. The best starting point in this respect is to look at the constitutional situation. All SEE countries have reference to the general obligation of the state to take care of the protection of the environment and/or to the right to environment in their Constitution. The place of environmental issues within the Constitution is a solid basis for further legislation, but does not reflect in itself the real value of environmental interests in the given country.


The basis of all further environmental legislation in contemporary European environmental law is a relatively comprehensive, not detailed but framework-like environmental act, that provides basic aims, principles, methods, the role and obligation of different stakeholders – first of all, of state organs and especially of public administration authorities -, the set of most important legal measures, the basics of liability provisions and also a great number of authorizations for further legislation and implementing regulations.


Most of the countries involved in the REReP project have a framework act as the main source of environmental legislation, dated in most of the cases to the beginning of ‘90s. These framework laws are usually too general and do not reflect the needs of an effective environmental policy. In the meantime, together with the development of environmental legislation in general, a new demand also came into the foreground, that is the process of EU approximation, thus these relatively recent environmental acts proved to be not only too general, but they are lacking the necessary European standard provisions. No wonder why one of the major tasks of today is to draft new framework environmental acts or at least to amend substantially the existing ones. The principles and general provisions in the environmental acts in force always reflect the present state of environmental legislation in Europe, but the details, the set of instruments, the methods of legislation, the rights of the public, the liability measures, etc. need further elaboration.


The countries usually also have several other environmental laws and regulations in place, but these are very disperse and do not follow one conceptual line. In most of the countries, a great number of these laws and regulations is the same as in Yugoslav times. Albania is the only exception, but here the first environmental laws could only appear in the ‘90s. Both former Yugoslav laws and present Albanian laws are generally vague. Effective environmental enforcement is mostly hindered in these countries by the lack of those basic legal conditions as a general requirement to obtain permits for most of the potentially environmentally harmful activities, together with the conditions of such permits and procedures of issuing them, the clear responsibilities of the stakeholders, or remedies and sanctions. Although, some standard elements of environmental legislation of the end of the 20th century could appear – such as environmental impact assessment -, in a way these provisions remain very general, too. Therefore the long ‘shopping list’ of environmental legal instruments desired is not present yet in the SEE region or only in vague terms.


Also the system’s approach could not develop well as some important laws are not enacted yet – thus there are blank fields of regulation. The most obvious characteristic example of this is the situation of waste legislation, where the framework and also the municipal waste rules are usually not in place, also the details of different waste treatment operations are not covered, while one may find more hazardous waste requirements. The legislation on chemicals and industrial risks may also be one general example of elements to be created in the future. Sometimes there are up-to-date environmental acts in some specific fields – such as the new EIA legislation in Croatia 
 or the recent water legislation in FYR Macedonia, etc. In connection and in contrast with this mixed picture, the problem of overlapping regulations and authorities should also be mentioned, which is a consequence of the absence of a clear-cut environmental or even more legislative policy. This latter is going to be changed in the near future as more and more countries adopt and also implement NEAPs and also the formulation of stabilization and association agreements with the EC may mean a clear motivation for such drafting policy


It is worth mentioning that besides the EU approximation requirements, the countries are also stressed by their policies of accessing all the important international, regional and bilateral conventions and agreements. We may list here the Espoo Convention, the Aarhus Convention, the Basel Convention, the Vienna Convention for the Protection of the Ozone Layer, the United Nations Framework Convention on Climate Change, the Convention on Biological Diversity, the Convention on Wetlands of International Importance especially as Waterfowl Habitat (Ramsar), and the Convention for the Protection of the Marine Environment and Coastal Region of the Mediterranean (Mediterranean Action Programme), among others.


A third characteristic element of the overall picture is the relative shortage of implementing regulations. There are some environmental laws adopted in Parliament or Government level, sometimes with nice ideas, principles or phrases and general provisions, which could never be implemented as the details in lower regulatory levels– how to set the standards, how to issue a permit, what are the reporting obligations, etc. – are not present. This is a usual consequence of the limited interest of policy in large towards environmental issues, due to several other pressing problems –war, economic recession, unemployment, poverty, etc. 


A great problem is the definition of clear responsibilities of environmental implementation and enforcement, which is coupled with the case that also the general regulatory or administrative capacities are sometimes unclear or limited. This is even more the problem in countries with several independent or relatively independent regions – republics, entities, cantons, etc. Usually this leads to a situation where it is much harder to find a harmonized legislation, due to the limited capacity of authorities or the shortage of uniform competencies. (For example, both in case of FRY and BiH, the regulatory competencies have been given to the entities or republics, in case of the Federation of Bosnia and Herzegovina, even the cantonal level legislation and administration is involved, making an even more colorful picture. No wonder why there may be some additional difficulties in reaching a harmonized legal system.)

A next problem is that, generally speaking, the role of local governments has not been dealt with in the most proper way in some of the SEE countries. The legislation of local governments is one of the institutional development challenges and in the case of some countries this field of legal reconstructing has already been started.


Before entering into the discussion of sectoral – environmental media or environmental impact specific – legislation, we shall have a brief look at the ‘horizontal’ (here we do not take only those pieces of horizontal legislation that are listed in the EU, but we also add eco-labelling, economic instruments, funds, EMAS, voluntary measures, public participation at large to this term) or general issues, further to the framework legislation:

· EIA or EIA-like legislation is always adopted either in the framework act – this is more common – or in a different law (e.g. the one regulating construction activities), or sometimes as a stand-alone piece of legislation, but usually it is not in harmony with EU legislation, the important details, such as procedural elements, public participation, comparable list of installations, the exact legal consequence, etc. are not available;

· SEA legislation has not been adopted yet, although in some countries there are limited references in spatial planning;

· access to information regulations have some background in the general or framework administrative procedural provisions, without the detailed rules and also the countries are parties to the Aarhus Convention, some countries have even ratified it. Still the problem is similar to that of those issues mentioned above: the details, which give life to the general provisions are not regulated in an implementable way;

· what has just been mentioned in case of access to information is even more the case in connection with public participation – participation in law-making, decision-making, access to justice – in a broader sense.
;

· the establishment and maintenance of information systems always need serious efforts in order to be effective. This is not only a problem of financing and technical capacities, but also the means and methods of data collection, record-keeping, reporting, etc. shall be covered together with clear responsibilities. The problem of shortage of monitoring or inspection capacities may also be mentioned here;

· all the possible aspects of voluntary measures, self-regulatory elements need further regulation, such as EMAS or environmental agreements. Usually the legal grounds are not ready and of course, there are no detailed provisions available. Although the SEE legal systems do not exclude the possibility of using voluntary measures, they do not support them either;

· the set of economic instruments – fees, taxation, different other incentives, etc. – are not elaborated yet, but in all the countries it is one of the targets of future drafting. Even fines do not constitute a common element of environmental legal systems. As all of the countries wish to set up eco-funds, the different types of economic instruments should be elaborated, at least in order to generate revenues;


Our next major area is the evaluation of sectoral legislation, within which the different fields of legislation shall be introduced in a nutshell.

Water protection legislation:


In most of the countries there are difficulties in harmonizing water resources and water protection legislation, and also both of them with the existing EU legal system, due to the fact that the regulations are dated back either to the ‘80s or at least to the early ‘90s
. Some characteristic problems are:

· usually framework legislation, which does not answer a great number of practical problems, such as water use or waste-water discharge fees;

· water resources legislation is usually more elaborated, governing the utilization of waters and less the problems of protection, leaving less room for the development of water quality provisions;

· the two recent lines of EU environmental law, that is the integrated environmental approach and the river basin management approach are not yet reflected; 
· the general condition for the issuance of licenses are not developed properly, if there are specific licenses than there are related mostly to water uses and less or not to discharges;

· and as a general difficulty, we also have to face the problem of implementation. 

Air legislation


In case of air pollution, the problem of taking air as a natural resource is not well elaborated in any of the European countries. The only way of regulating the possibility of different uses is to connect it with air quality measures and to add emission requirements and have several permit conditions. The means and methods of setting up such structures are always difficult and needs a careful balance between different interests. In case of former Yugoslav countries, several relatively outdated regulations are used
 regarding the air pollution abatement; some of them are even not legally binding. The setting up of zones and special requirements for them, the regulation of different emissions, the permitting system is usually not available, or only some parts are regulated. 

Waste legislation

Waste legislation could cause one of the biggest problems for CEE countries, as the situation is very similar within the SEE region. The actual legislation usually covers hazardous waste elements, with some transboundary movement issues, but the framework waste legislation, the municipal waste rules or the detailed regulations concerning different management, treatment of recycling operations are scarce or minimal – in some countries the new local government responsibilities cover responsibilities on municipal waste management, but without details
. In a number of cases, waste regulation is part of public hygiene legislation, also with small number of details

Chemicals, industrial risks, biotechnology


The regulation on chemicals, as an always expanding system is not available in the region. In some countries, the list of chemicals are provided for along the lines of OECD and EU lists (for example in the Republic of Serbia), but the essence – the provisions of packaging, labeling and use – is covered by general requirements and not through specific conditions. Industrial risks have an even more limited attention, due to the necessity to have an extensive chemicals, spatial planning, public participation, etc. framework beforehand. The same is true in connection with risk assessment or BAT requirements. 

We do not have any example of biotechnology regulations. 

Nature conservation


Nature conservation is the oldest field of environmental legislation. All the countries have several laws on nature conservation or on natural parks and also they are parties to international conventions
, but all the countries reported on the need of serious adjustment of such regulations to the present level or requirements. This renewal usually needs a comprehensive, framework act
 also, which may provide the necessary background and concept for further legislation. Thus, while there are the greatest achievements in nature conservation, still a lot remain to be done.

Noise abatement


We have very limited information on this issue, which refers to the possibility that noise abatement is not taken as a priority problem
. The noise legislation may be found within town planning laws, but these also have a limited reference to this issue. Product standards are not regulated in legal norms, but probably in lower level rule making.

Physical planning, land use management


Although EU legislation does not directly cover this field at the moment, there are certain signs – such as the Sixth EAP – that more attention should be paid to this field of law. If we have a closer look to other environmental media or impacts, physical planning used to be taken as a condition or tool. Thus this is also a field of legislation, which is closely related to environmental matters, is usually outdated, but sometimes covers elements of waste handling or noise abatement. In some cases EIA-like requirements also appear within this field of law.

Chapter 2. Environmental Law Drafting in process

Environmental law drafting is a necessity due to at least three major reasons:

· the demand of domestic legal development, which moves also towards a more environmental friendly direction;

· the EU approximation process, which requires the adoption of new environmental regulations as a condition for future negotiations;

· the adoption and ratification of a great number of international conventions.

Environmental law drafting projects are permanent in all the SEE countries As a general rule we may mention that most of such projects are supported by different donor organizations or bilateral contacts, and the drafting projects based upon the countries’ own resources and decisions may be taken as exceptions. This also means that the drafting exercise is not always going along the lines of country priorities, but as it is dependent upon foreign support, the donors may decide about priorities. 

Also as a consequence of the above situation, the drafting projects not always cover all the important elements of environmental legislation, but limited in scope. There are only two exceptions, from among them the first is the drafting project of the Phare that has taken place in BiH. It was covering 5 framework acts, which shall have an impact on the greater majority of environmental legal rules within both entities – if we also add the two separate projects on water and forest legislation, then the drafting process may really be taken as relatively comprehensive one. The same kind of projects – but supported bilaterally by the Finnish Government - has also started in FRY (Yugolex). The drafting or amendment of framework environmental act is always a priority issue; together with or within which one may find EIA and IPPC elements in most of the cases.


In all the fields of environmental law, drafting mostly covers today the framework regulations, usually adopted at high level, while the implementing regulations are usually coming later or are left to the countries’ own initiatives. This relative imbalance is a consequence of the fact that it is more difficult to find international support for the hundreds of implementing regulations.


If we take EU approximation as a point of reference, then the drafting process could not start with the otherwise necessary gap analyses, partly because the drafting projects begin with the groundwork of contemporary environmental law (we only found examples of detailed gap analysis in Croatia).


A serious problem in case of federal states – FRY and BiH – that the drafts of the different republics, entities or sometimes cantons need to be harmonized as the federal state itself has a very limited competence in environmental legislation, while it is a must for these countries to have as much harmony of environmental laws as possible – the division of competencies may be different, but the content of the requirements – for example permit conditions, liability schemes, etc. -may not.


We have to mention within the drafting process those several efforts on capacity building, that cover, among others, the establishment or strengthening of environmental administration, the clarification of the role of local or regional governments, the conditions of enforcement, etc. These serve as preconditions for implementation.


Finally, the effective implementation of environmental laws requires several conditions in other fields of law, such as civil or criminal liability, administrative or judicial procedures, etc. These projects are ongoing, but in most of the cases we could not find references to them
.

Chapter 3. Achievements, needs

One of the main incentives for drafting and amending the environmental legislation in South Eastern Europe is the SAp (Stabilization and Association process). It was initiated when the EU decided to bring basic stability and prosperity to the South Eastern European region, and in May 1999 the European Commission set out the SAp programme itself.

In the SAp, the countries of the region undertook to abide by the EU’s conditionality and use the SAp, and in particular the Stabilization and Association Agreements (SAA) when signed, as the means to begin to prepare themselves for the demands of the perspective on accession to the EU. The process has four phases, out of which we consider three as relevant for our topic:

1st phase: Stabilization and Association Agreements

The Stabilization and Association Agreements represent both the cornerstone of the Stabilization and Association process and a key step to its completion. The conclusion of Stabilization and Association Agreements represents the signatories’ commitment to complete over a transition period a formal association with the EU. 

2nd phase: Negotiating and Implementing the Stabilization and Association Agreements

The Stabilization and Association Agreements are tools which allow the EU to work with each country to bring them closer to the standards which apply in the EU. This has a very clear environmental relevance with the adoption of main environmental pieces of legislation in the countries of the region. For those areas where the agreements do not impose specific obligations relating to the EU acquis, there are provisions for detailed co-operation and discussion with the EU which again have the purpose of helping each country move closer to EU standards.

The Stabilization and Association Agreements are tailored to the circumstances of each country. However, each agreement is intended to have the common purpose of achieving the sort of formal association with the EU described above. The destination for all countries is expected to be the same: the full realization of association after a transitional period through implementation of the same core obligations. 

3rd phase: Assistance

The EU's CARDS (Community Assistance for Reconstruction, Development and Stabilization) programme brings a more strategic approach to assistance to the Stabilization and Association process countries. As each country moves deeper into the Stabilization and Association process, assistance will focus increasingly on support for the reforms and institution building necessary to implement the obligations in the Stabilization and Association Agreements. Country strategies and multi-annual programmes are being drafted accordingly. 


If we discuss achievements and needs more in the details, we may only repeat the major part of Chapter 3, Part II.


If we wish to summarize the most important achievements, the followings shall be mentioned:

· the constitutional background is usually available, either in terms of right to environment formula or as a state objective;

· international conventions are signed or also ratified to a great extent and have an impact on further development of laws;

· EU approximation is a primary objective, thus it is relatively easy to find the proper references;

· framework environmental laws are also available, although not in a detailed and implementable manner;

· in most of the fields of environmental protection there are some regulations in place, thus sometimes not a whole new legislation but a careful amendment process may be enough;

· there are also elements of administrative law and civil law which make future implementation of environmental laws a bit easier;

· there are several ongoing drafting projects in place.

The major needs may easily bee listed on the basis of Chapter 4, subchapter 7 on country specific priorities.


The main obstacles are:

· a number of environmental fields are still missing from the legislation;

· a lot should be done in drafting and also in amending laws and there is not enough capacity to cover everything;

· there are no or relatively few gap analyses, which compare the EU system as a target and the domestic legislations;

· there are no priorities formulated in an official way, thus the drafting is not systematic;

· there is a lack of internal initiatives, in most of the cases the ideas are formulated within those donor organization that support law drafting;

· there are also limited own resources, which may support internal initiatives;

· there is a lack of trained personnel, which is capable in formulating drafts or act as a partner of international experts;

· the implementing regulations are generally not available and will not be in place for a long period due to the above mentioned scarce resources;

· it is hard to get a precise and clear picture on the regulatory and implementing authorities and their roles and responsibilities, 

· also the division of competencies complicated the harmonization of action in case of federal states ;

· the environmental administration – both in higher or lower levels – is weak, with some exceptions, thus they are not in a position to promote environmental interests.

Chapter 4. Priority environmental legislation

Agenda 2000 emphasizes that as none of the candidate countries can be expected to comply fully with the acquis in the near future, "in partnership with the Union, realistic national long-term strategies for gradual effective alignment should be drawn up and start being implemented in all the applicant countries before accession"
.
Thus the most important would be to develop domestic strategies, based upon systematic gap analyses, taking care for some general hints of accession programming


Any kind of priority order may be divided into two major parts: 

· exploration of various conceptual issues defining order of sequence,

· revealing specific priority systems of certain regulations of environment legislation. 


When a legislative action program is set up, the following issues have to be addressed:


1. Regulatory tasks



a) Overview of the content of the norm



b) Legal instruments applied by the norm



c) Methodological specialties



d) EU norms covered


2. Technical details of the above regulatory task



a) Drafter of the text



b) Proposals for the preparation of the draft



c) Level of the norm



d) Necessity of a possible public participation



e) Timing of the legislation



f) Connected standards and technical guidelines of the legislation



g) Possible derogation


3. Connected areas of the legislation within environmental law and within other fields of law
In connection with country specific priorities, see Part II, Chapter 4. Generally speaking, these priorities have some similar characteristics, such as:

· adopting framework laws in all the fields of environmental legislation, beginning with the adoption or amendment of general framework environmental act;

· adopting high level – Parliament level – regulations first, in order to provide stability or future law making;

· setting up or strengthening the necessary institutions of implementation, which cover ministry level and special environmental administrations at the same time;

· securing the necessary financial means of action through eco-funds and also securing revenues via economic instruments;

· developing also the structure of implementing regulations;

· providing an internal country legal consistency (mostly in case of federal states).

Part II. Identification of legal drafting needs in SEE 

Albania

1. Overview of the present environmental legal setup 

We may start our overview with a recent political statement as an overall starting point
: 

“… Albania … has elaborated and enacted policies and strategies that aim directly at ensuring a sound and sustainable management of the environment and natural resources. … Albania has insisted towards consolidation of the relevant regulatory institutions, increasing of administrative capacities, establishment and improvement of environmental legal framework.“. 


This political statement is promising, although if we look at the Government program
 then there is no reference to environmental legal and institutional development issues. Of course, the government programme has European integration as the highest priority, and within this we may understand environmental integration, too. Also within the part on market economy, sustainable economic growth and development is mentioned as an overall target (unfortunately, the term ‘sustainable’ is used nowadays for so many different purposes, that one never can be sure that the original ‘Rio’ meaning is still understood).


The Stabilization and Association Report of Albania
 provides an overall assessment of the recent history of environmental institutional and legislative situation as follows:

„4.3.3. Environment

…

In August 2001 the National Environmental Agency became the Ministry of Environment and, in January 2002, a new National Action Plan for the Environment elaborated in consultation with line ministries and civil society was approved by the Council of Ministers. However, the new Ministry has not yet full control of the overall environment policy, as environment-related competencies remain scattered among other ministries.

…

Institutional responsibilities are unclear and environmental policy is, on the whole, poorly coordinated and implemented. Compliance, monitoring and enforcement of environmental law remain extremely limited. The recent signs of the government’s intention to take concrete action against well identified polluting factories has still to be translated into facts.”


The same evaluation according to the country’s own estimates
: 

· environmental legislation is in its preparation phase; … 

· the right to environment is reflected in the new Constitution as the aim of the state “for a healthy and ecologically suitable environment for present and future generations” and “for the rational utilization of forests, water resources, pastures, based on the principle of sustainable development”. The same right is in the centre of the Constitutional right of each individual “to be informed of the state of the environment and its protection.”;

· the two very basic pieces of environmental legislation were: the basic Law “On Environment Protection” (1993) and the National Action Plan for Environment (1993) approved in 1994.”;finally, the report also refer to a series of other laws – such as those, regulating the administration of natural and mineral resources -, which contain special clauses for environmental protection.”


According to the above-mentioned facts, there was not too much mention about environmental protection before 1993, only in connection with the use of some natural resources. This way of managing environmental issues could not be satisfactory as the interest of environment was pushed in the background. Although in the year 1993 the framework act has been adopted and the NEAP has been prepared, still there is a lot to be done. If environmental legislation is in its preparation phase, it means that there is less experience about the actual implementation. The creation of an environmental ministry at the beginning of 2002 is a promising sign of institutionalization.


Even if environmental legal history is less then 10 years old, it is important to look at the present situation. In terms of present environmental legislation, there are three projects, which could provide a great number of information related to this issue: an American funded project
, a systematic analysis
, also the MEAs project
 - the two latter also within the REReP project. As and additional source of information we could receive answers to our questionnaire sent out earlier (June 2002) in the present project.


A careful analysis proves that there is a substantial amount of general requirements in place, also several necessary environmental legal instruments are mentioned, but usually the details are not covered. It seems to be that the actual – middle of 2002–legislation is not made for real implementation – this is because effective enforcement needs practicable and detailed provisions, while in the latter case they are not present, thus making real enforcement difficult. Of course, the presence of general environmental requirements is a big result in itself, if we take that the whole history fits into 10 years.

As a good example for our assessment, we may take Art. 1. of the environmental act, covering the general provisions: 

Environmental protection constitutes a prerequisite for the sustainable development of the society, a priority of national concern, the main strategic elements of which are: prevention and reduction of pollution of any kind; conservation of biological diversity specific to the country's natural biogeographical background; rational management of the natural resources and the avoidance of their over exploitation; the ecological restoration of the areas damaged by anthropogenic activities or natural destructive phenomena; preservation of ecological balance; and life quality maintenance and improvement. 

We do not enter into the detailed discussion of the act, but it is worth to mention one more characteristic element, related to EIA. Chapter II of the act is a very broad summary of environmental impact assessment provisions. From Article 9 it looks like that the conditions of determining the scope of EIA are not regulated positively in law, but are in the hands of the public administration: “The authorities which may require environmental impact assessments under this law, are the Committee of Environmental Protection (CEP), its regional agencies, as well as the Commune, municipality, or district council according to the relevant territorial unit. The experts or institutions which will perform the environmental impact assessment will be assigned by the above mentioned authorities in each case.”
 Also if we look at the details of the EIA procedure or the place of public participation as an important element of the whole, then it becomes clear, that the EIA provisions do not meet the requirements of the contemporary environmental legislation.

The present list of most important environmental regulations is the following:

· Act on the Land and its Distribution (1991)

· Act on the Forests and the Forest Service Police (1992)

· Act on City Planning (1993, amended in 1998)

· Act on Plant Protection Service (1993)

· Act on the Development of Areas with Tourism Priority (1993)

· Act on Construction, Administration, Maintenance, and Operation of Water and Drainage Systems (1994)

· Act on Hunting and Wildlife Protection (1994)

· Mining Act of Albania (1994)

· Act on Fishing and Aquaculture (1995)

· Act on Pastures and Meadows (1995)

· Act on Protection by Ionic Radiation (1995)

· Act on Public Waste Removal (1996)

· Act on Water Resources (1996)

· Law on Water Supply and Sanitation Sector Regulation (1996)

According to a general introduction of the MEAs project: “with all the efforts made towards the improvement of the environmental legal system, there are still gaps, so the existing legal system needs to be further developed and refined in the future, particularly regarding nature protection, and biological and landscape diversity. In addition, the existing legal system is not clear in some cases, e.g. there is overlap regarding responsibilities and sometimes even contradictory language. ... Actually, the main issue is law enforcement …”


We have to add to the above described picture, that it is not only law enforcement which is the main issue, but first the whole environmental legal system shall be carefully elaborated, then adopted and only after the creation of legal requirements we may speak about enforcement.

It is not only the specific environmental legislation itself, which may be taken into consideration alone, but there are other elements of the legal system, within which some environmental issues shall be dealt with. 

One may find pieces of environmental liability in the civil and criminal codes, still in a broad way

1. Albanian Civil Code (Act no.7850 dated 29.07.1994 “On the civil code of the Republic of Albania”) 

· Article 624: “Environmental liability” – traditional fault-based liability

· Article 622 “Liability from exercising dangerous activities” is a semi-strict liability, the operator has to find escape - for example dealing with “hazardous substances” and “hazardous waste” may give rise to liability under article 622 

2. The Albanian Criminal Code contains provisions on crimes against the environment: 

· Articles 201 to 207, e.g.: Art.202 “Transportation of toxic waste”

In terms of administrative procedure (Act no.8485 dated 12.5.1999 “On the code of administrative procedures”) there broad are references to public participation or access to information in Arts. 44, 45, 51. These do not meet the minimum requirements of the Aarhus Convention, but at least there are some roots for further development.

The CARDS strategy paper
 focuses on the EU approximation and in this respect says among others: 

“6.2.4 … Its National Environment Action Plan (NEAP) should develop targets aimed at gradual alignment with Community acquis… Legal approximation to the Community ‘acquis’ and the capacity to ensure enforcement of environmental rules and regulations will also be targeted …The development of appropriate legislation on urban and regional planning as well as a strategic plan will also be supported.”


In the meantime, according to our latest information
 several laws have been approved by the Albanian Parliament:

1. The new or amended framework Law "on environmental protection"

2. The Law on "Protected areas"

3. The Law on "Maritime waters protection from pollution and damages"

4. The Law on "Air protection from pollution"

5. The Law on "Gaseous emissions"

The Council of Ministers has already approved the decision on environmental monitoring.

2. Environmental Law Drafting in process

There is a UN ECE draft report 
, to be finalized by November 2002, which provides a long list of drafts, according to the present state of art:


Draft laws being prepared:

• Draft law on water protection

• Draft law on soil protection

• Draft law on protected areas

Draft laws under review

• Draft law on environmental impact assessment

• Draft law on air protection

• Draft law on gaseous emission standards

• Draft law on biodiversity protection and conservation

• Draft law on rules on water intended for human consumption

• Draft law on sea and coastal defense and protection

• Draft law on natural resources preservation, protected areas and national parks

• Draft law on public access to environmental information

• Draft law on the handling of chemicals

Most of the new draft laws address an area of environmental protection not previously covered by legislation.

Despite these efforts, gaps remain, so the existing legal framework needs to be further developed, particularly regarding waste management, including hazardous waste, chemicals, industrial accidents, permits and environmental auditing”

The bulk of new legislation that is mostly in the pipeline addresses environmental protection and management from a more modern perspective, and with a genuine inclination to planning successful environmental protection policies.


Our latest information
 the EIA law has been already approved by the Government and now is at the Albanian Parliament in discussion phase by the relevant commissions. This may be approved by the end of 2002. One more proposal is in front of the Parliament – it is the solid waste act.


The new environment ministry is going to send to the Council of Ministers for approval:

1. The Law "on environmental treatment of liquid wastes" (beginning of next
week – that is end of October, beginning of November 2002)

2. The Law on "eco-taxes" (which has been already sent)

According to the plans of the Ministry they will send by the end of this year for approval to the Council of Ministers the following drafts:

1. The Law on "Biodiversity protection"

2. The Law on "CO2 tax and package tax"

The draft Law on protected areas is coming at the beginning of 2003.

The Ministry of Environment has prepared also a draft Law on environmental information, which also will provide suitable legal ground for the facilitation of public access to information.

Future Community support in the field of environmental law, according to CARDS strategy paper
:

i) “providing continued support to the above-mentioned initiatives, given their importance in supporting progressive alignment to EC legislation. In approximating to the EU acquis, particular attention should be given to assisting Albania in effectively implementing EIA.

ii) addressing sector-specific issues in the field of water, waste, soil erosion and air pollution. … In doing so, sufficient attention will be put on ensuring gradual approximation of the Albanian legislation and structures to the acquis.”

3. Achievements, needs


The Constitution regulates the objectives of the state in a way that reflects also the right to environment. The sustainable development has been mentioned in the framework environmental act. In the existing water legislation the drainage basins are taken as reference point, which reminds us on the river basins of the water framework directive, but unfortunately their scope does not meet the requirements of river basin approach. 


There is a need for an overall adjustment of environmental laws to the above-mentioned principles and in particular to the contemporary environmental legislation. Of course, EC environmental law is always the main reference point, thus a detailed gap analysis may be helpful in defining the scope of further drafting activity.


The UN ECE draft report
 provides a great number of recommendations, from among which here we only mention those which connection to environmental legislation is the closest:

“Recommendation 1.2:

(a) A new environmental protection law should be drafted. In order to meet the needs of the country the new law should contain chapters on a national environmental monitoring system, economic instruments and references to specialized laws, such as on environmental information, EIA, environmental auditing and environmental permitting.

(b) The drafts of the specialized laws (on EIA, on air protection, on gaseous emission standards, on natural resources preservation, protected areas and national parks) should undergo final review and approval as soon as possible.

(c) Efforts should be made to consolidate discrete legislation into coherent and comprehensive laws. For example, there should be a single water act instead of four separate laws (Law on Water Resources, Law on Water Supply and Sanitation Sector Regulation, draft Law on water protection and draft Law on rules on water intended for human consumption) and a single waste management act, including the management of all kind of waste (except radioactive waste). (See also Recommendation 7.1)

Recommendation 1.3:

(a) The draft environmental impact assessment law should distinguish clearly between EIA for projects and environmental assessment for plans and programmes (strategic environmental assessment).

(b) A legally binding environmental audit should be the precondition for issuing environmental permits (license) for operating facilities.

(c) Public participation in both EIA and environmental auditing should be developed, reflected in law and implemented. (See also recommendation 4.3)”


We have to underline that looking at the high speed of drafting and legislative activity, it is hard to estimate the real needs. For example, the UN ECE draft report which is probably the most up-to-date, mentions EIA or gaseous emission legislation as ones which should be finalized soon, while it seems to be that air protection legislation has already been approved and the EIA may be adopted even in November. 


What is still missing is the assessment of the contents of the aforementioned legal regulations, adopted or under the process of adoption. For the purposes of the present Draft Report, the lack of exact knowledge of the contents of the new pieces of legislation does not make it possible to draw conclusions on the level of approximation and concordance with the EU environmental acquis.

4.Priority environmental legislation


Priorities may best be introduced with the already mentioned CARDS strategy paper, which mentions that “five key areas have been identified as central for EC assistance. They are, in order:

…

4. Environment and Natural resources, notably through institutional strengthening (with particular emphasis on implementation and enforcement issues), improved monitoring of pollution indicators and better urban and regional planning.”


Thus environmental legislation is one of the most urgent priorities of the country.


The same paper later – in part 7.4- provides the details of such objectives and expected results. First of the objectives says: “continued harmonization of laws to EU norms and standards with improved enforcement of environmental legislation.”


The present priorities, which reflect the end of October 2002 situation, cover the following items: 

legislative priorities:

· legislation on nature protection, biological and landscape diversity;

· new Law on solid waste management. (close to adoption).;

· drafting soil protection legislation should be adopted swiftly, and the development of a soil conservation strategy should be supported;

· appropriate legislation is needed to regulate the importation, storage, and handling of chemicals, especially hazardous chemicals ozone-depleting chemicals, agricultural pesticides and biocides;

· regulation on physical planning and appropriate regulations to control urbanization and illegal construction;
· legislation on Eco-Fund;
· privatization efforts would be aided by a clear assignment of legal liability for clean-up activities at contaminated industrial sites; 
· internal harmony and cooperation within existing legal system;
· implementing regulations in general, for example water legislation.

other issues connected with legislation:

· the clarification of roles and responsibilities in existing legal system;

· training the staff;

· information and education campaigns;

· current efforts to strengthen local autonomy should ensure that a sufficient revenue base is available for expanded municipal environmental responsibilities. 

We do not have information about the state of implementing regulations and other conditions of proper enforcement. Thus the country may develop the best priorities itself.

Bosnia and Herzegovina

1. Overview of the present environmental legal setup 


Environmental legislation must fit into the country’s legal system, thus sometimes the overall framework may create difficulties to the designing and implementation of proper environmental law.


Before entering into the detailed discussion of environmental legislation of the entities it is worth to have a look at the Constitution of Bosnia and Herzegovina, which allocates the rights and duties to the state and to the entities. The Constitution of Bosnia and Herzegovina in its Article III (Responsibilities of and Relations between the Institutions of Bosnia and Herzegovina and the Entities) declares that 

“2. Responsibilities of the Entities 

…

c. The Entities shall provide a safe and secure environment for all persons in their respective jurisdictions, by maintaining civilian law enforcement agencies operating in accordance with internationally recognized standards and with respect for the internationally recognized human rights and fundamental freedoms referred to in Article II above, and by taking such other measures as appropriate.”

Also we may add to the constitutional framework that, according to subpar. d) of the same Par. 2: “Each Entity may also enter into agreements with states and international organizations with the consent of the Parliamentary Assembly. The Parliamentary Assembly may provide by law that certain types of agreements do not require such consent.”

The constitutional situation is summarized well with the statements of the Stabilization and Association Report
: 

“The Entities, on the other hand, enjoy wide powers, but are characterized by asymmetric structures. RS is centralized, FBiH is decentralized. RS is divided into municipalities, but most powers are centralized in Banja Luka. As an Entity, RS enjoys powers over most policy areas including taxation, defense, police, social welfare and more. FBiH is constitutionally more complex than RS; it has 10 cantons and over 70 municipalities. As an Entity, FBiH has responsibility for defense, economic policy, customs, finance, energy policy, etc. All responsibilities not expressly assigned to FBiH belong to the cantons. Finally, BiH has a third region with wide legislative and administrative powers – the Brcko District created by the Final Award of March and August 1999.” 


These provisions of the Constitution have a great impact on the future of environmental policy and explain for us, why it is sometimes difficult to establish a harmonized legislation. An Environmental Steering Committee has been set up in July 1998 in order to provide assistance in the necessary harmonization. The ESC has no legal rights but only the political agreement may make it a vital organization.

The above cited Stabilization and Association Report of Bosnia and Herzegovina
 contains also some references to the environmental situation:

„4.3.3. Environment

The Entities have responsibility for the environment, but inter-Entity co-operation is good. There is an Environmental Steering Committee at state level. This has improved co-ordination and facilitated the development of harmonized strategies and draft laws. However, the Entities need to put in place key environmental legislation such as laws on Environmental Impact Assessment.”


Although in theory the constitutional conditions do not favor harmonized system of environmental legislation, in a longer run it is a clear necessity of the country to develop such systems. Thus, even if the entities are empowered to design and manage their environmental policy and environmental legal system, it could not be done without a close cooperation, which usually may even end up in similar laws. The only difference that should be taken care of, is the difference of internal authorities and capacities within the different entities.


The MEAs project
 findings on general environmental issues summarizes as follows:

“As one of the main problems of environmental sector in B&H has been emphasized lack of adequate legislation and consequently, weakness of institutions of the system. Current situation shows positive signs, set of laws on environmental protection is in very last phase of adoption. Missing part is sub-regulations, which should be prepared as next step towards completion of legal ground for implantation of environmental policy. …

Present situation doesn’t give performance and legal background for environmental inspection functioning.” 


The newest development step in the state level area is presented by the Report to Johannesburg
:

“New arrangement of institutional and organizational infrastructure for environmental management and GEF programmes in Bosnia and Herzegovina, including the setting up of the highest forum – Steering Committee for Environment and Sustainable Development of Bosnia and Herzegovina, formed in accordance with the 16th of May 2002 Decision of the Council of Ministers of BiH, opens a new chapter in the treatment of these issues …

Hopefully, the establishment of these structures, and the restructuring of the previous ones, will prove to be a significant process that will enhance coordination and cooperation between all governmental and non-governmental agencies and organizations at the national, entity and regional levels, in their dealing with the backlog of problems in the area of management and protection of environment and sustainable development of the state of Bosnia and Herzegovina and its administrative units, i.e. the entities and the Brcko District.”


Our latest information
 still speaks about the possibility and necessity to set up a state level environmental legal framework in the future only. The summary report on the Stabilization and Association process summarizes this demand as follows: “National and Entity sustainability can only be built on the basis of full BiH “ownership” of the reform process.


Today, the statement of the CARDS Strategy Paper is still valid: “a sound environmental framework which is currently lacking in BiH.”
 The same document declares later as a condition, that “a State level law on the environment providing for the establishment of the Environment Protection Agency must be adopted.”


The following summary of environmental legal situation of the entities is mostly based upon the inception reports and ‘cycle” report of the Phare funded drafting project which took place at the end of 2000 and in 2001.

Federation of Bosnia – Herzegovina

The best way to analyze the respective situation is to begin with the examination of the Constitution of the Federation of Bosnia and Herzegovina. Problems may and often do arise from the division of competencies between the Federation level administrative organs and the ones on the level of the 10 cantons. 

The Constitution in ‘I. Establishment of the Federation’, Article 2 declares that:

“The Federation consists of federal units (Cantons) …”

Later under ‘III. Division of responsibilities between the Federation government and the cantons’ in Article 1 it is written that:

“The Federation shall have exclusive responsibility for: …

c) Making economic policy, including planning and reconstruction, and land use policy on the federal level, ...

g) Making energy policy, including inter-cantonal distribution matters, and providing and maintaining the related infrastructure.

Article 2

Both the Federation Government and the Cantons are to have responsibilities for the following: …

c) Environmental policy; …

f)Use of natural resources.”

Article 4 also needs to be taken into consideration as it has some connection with environmental issues:

“The Cantons shall have all responsibility not expressly granted to the Federation Government. They shall have, in particular, responsibility for: …

(e) Making policy concerning the regulation and provision of public services.

(f) Regulating local land use, including by zoning.”


In case of FBH we have to mention that the division of regulatory competencies between the Federation and the cantons are disputable, as the constitutional provisions may lead to different understanding. Anyhow, it would be desirable to leave the basic regulatory power on the Federation, as there may not be 10 different kinds of laws in one entity in a situation, when even the necessity to have a state level legislation in environment is clear. Of course, there are several fields of environmental protection, also a great part of implementing regulations, which require cantonal regulation.


There is no general or framework environmental act, although a very good draft has been made at the end of the ‘90s. According to our information it is in its final stage of adoption in the Parliament.


The major law in this field is the regulation “Environmental Protection through Planning and Construction”(Official Gazette SR BiH, No 9/87). There are only general references on environmental impacts in this act, among others the government of the Federation establishes a list of activities harmful to the environment

Construction activities require environmental impact statements before approval, but the details are missing. It actually means that the EIA system has not been really developed, even if some provisions indicated legal base for implementation of EIA procedure in specific activities.

Canton level environmental ordinances must address and protect potable water supply, waste water, traffic control, noise protection, open spaces, population density, natural disasters.

The general provisions of the act need further implementation as there are not more then the followings:

· Article 31: All persons are obligated to protect and improve the quality of the environment. 

· Article 32: All activities having an adverse impact on the environment shall be regulated by permit.

· Article 33: All activities (land use, construction, and operation) having an adverse impact on the environment shall be controlled by regulation, encompassing industrial pollution and to include hazardous materials/dangerous goods. 
· Article 124: Building permits must contain provisions for protecting the environment 

In the field of water management the main existing act is the Water Act (Official Gazette of the FBiH, No. 18 of 11 May 1998). It deals with water management in the first place, but also touches upon several aspects that are primarily of an environmental protection nature as well. There are several shortcomings of the water regulations, for example

· Lack of regulations, decrees and by-laws necessary for operative functioning.

· Non observance of EU standards and principles, particularly as regards integrated environmental approach and river basins.

· Insufficient conditions for permits, legal procedures, and exact guidelines to users and regulatory authorities.

Several former Yugoslav regulations are in force regarding the air pollution abatement, but these are not always legally binding under the rule of law state, as some of them were formulated as Government circulars or non-legal standards. There are some references in the general requirements for air protection within Planning and Construction Law, mentioning general protection phrases and references to emission standards, also construction and operating permits are required for all individual emitters of hazardous or other air pollutants. Operators failing or technically unable to meet established air quality standards may be considered for a special exclusionary permit. The Government shall regulate emissions sources such as heating equipment, vehicles and transportation equipment, hazardous materials emissions, fixed engines and boilers as well as their fuel. Protection zones are established for areas with critical/chronic air pollution. Owners of buildings or sites, which emit pollutants, are responsible for implementing required abatement or minimization measures as required. Most of the responsibilities lie on municipalities.


The waste legislation has a very narrow scope, there are only some requirements in force regarding hazardous materials’ (wastes’) shipment to the county.


There is no comprehensive act or regulation in force on nature protection issues. The Law on physical planning (Official Gazette SRBiH, no 9/87) defines the scope of natural heritage as natural parks and regions, nature reservations and natural sights and rarities.

The Law on the protection and use of cultural-historical and natural heritage of Bosnia and Herzegovina (Official Gazette SRBiH 20/85) defines the procedure for proclamation of natural heritage, registration, classification and categorization, conditions for use, as well as the system of protection measures, institutional rights and obligations.

Republika Srpska

The Constitution of Republika Srpska in its Article 64 says:

“The Republic shall protect and encourage the following:

· the rational use of natural resources with the view of protecting and improving the quality of life and protecting and reviving the environment to the general benefit;”

and in Article 68, which has been replaced by Amendment XXXII, reading as follows:

“The Republic shall regulate and ensure:

13. environmental protection;”

The general environmental act was also missing till the middle of summer 2002, when – according to our latest information the framework act and all the other draft laws, made under a Phare project have been adopted. Unfortunately we could not receive official information up till now. Till 2002 there were some attempts to draft environmental laws, such as at the end of 90s, as in the case of FBH, a useful draft have been prepared (both took as a reference point a model act developed by a group of experts of the Council of Europe). Still the framework is the Act on Physical Planning (Official Gazette of the RS, No 19/96), within which Part 5 deals with environmental protection in the process of Physical Planning and construction, prescribing terms and measures of protection and improvement of nature and natural resources including protection of water, air, soil, forests and ore deposits, etc.

Construction can be approved if there is a decision on urbanistic approval (hereinafter urbanistic permit) concluding that the intended construction is concordant with the corresponding plan and prescribed terms. The Law on General Administrative Procedure (Official Newspaper SFRY 47/86) inherited from the pre-war legislature of Yugoslavia is being applied in the procedure of issuing urbanistic permit. 

Recently RS passed the Act on Associations and Foundations (O/G 52/01), which is legal base for establishing, scope of the work and status of NGOs (still in use term “associations”).

The Water Act of the Republika Srpska (RS) stems from 1998, entered into force on 8 April 1998. Like the FBiH Water Law, it covers both quantitative management and quality issues. Like in the case of FBH there are difficulties in water protection, due to the fact that: 

· The Act does not sufficiently implement an integrated environmental approach and a river basin management approach; 
· There are no general conditions for the issuance of licenses in the law

· A vast majority of the decrees, regulations, plans, instructions etc. necessary for the operative functioning of the Water Law has not yet been adopted. 

There is no specific legislation in force in case of air quality protection.

The waste management situation is the same, that is the legal framework is missing, or at least very disperse. The Basel Convention has been ratified.

In case of nature conservation the only relevant piece of legislation is the act on national parks (number: 02-1064/96). 

As in the case of the framework environmental act, mentioned above, we are informed that the remaining other laws, prepared under a Phare project have been adopted in summer – law on water, law on waste, law on air, law on nature conservation. Unfortunately we could not receive official statement on the adoption of these laws.

Brcko District

There is also a special district, Brcko within the federal state, seemingly without legislative competencies in environmental protection. This, however, does not mean that the District has no competencies of implementation on the field of environmental protection. The Statute establishing the District in its Art. 9 defines environmental protection as an explicit role of the District. The only one organizational framework for environment is a committee within the District Parliament. The applicable legislation in the District is the one of the two other entities' (i.e. the FBiH and the RS).

2. Environmental Law Drafting in process
As it is very likely that the most important new elements of environmental legislation have been adopted recently (see our comments above), we may say, that the really missing part is sub-regulations, which should be prepared as next step towards completion of legal ground for implementation of environmental policy. 

Both entities had a relatively detailed and up-to-date draft of the framework environmental law, which have been examined and utilized during the last year’s project on codifying the most important drafts of high level environmental legislation.
 The 2001 drafts were made in a way that they embodied the latest development of EC environmental legislation.

“Process of drafting of set of laws started four years ago, together with establishing ESC 1998. Two entities have expressed high level of tolerance, by adoption of joint strategy and joint principles as guidelines in the process. The result of such policy, EC, in scope of PHARE Program, donated Project “Preparation of Environmental legislation in B&H. Working together, B&H and international experts drafted texts of six laws for each entity, taking in account the most progressive principles of EU Environmental legislation, adapted to the needs and capabilities of B&H. At the moment of finishing of this report, Drafts have been approved by Governments in both of entities, and submitted to the Parliaments for further procedure.

…

Legislation prepared in scope of EC project brings revolution in the environmental protection and after its adoption it will be platform for establishing of list of institutions, competitive authorities, but also responsible bodies for conducting of adequate relationship towards environment.

Adoption of the legislation itself will not produce quality environmental protection, but it will be necessary step number one towards creating of regulatory system, which will provide pre-conditions for effective fulfilling of obligations overtaken by acceptance of international documents.”

For each of the Federation of Bosnia and Herzegovina and Republika Srpska, legislation has been drafted for: 

1. Environmental Framework Law including environmental permitting

2. Law on Water Protection

3. Law on Waste

4. Law on Nature Protection

5. Law on Air Quality

6. The Law on Ecofund for the Republika Srpska)

During the project it has been tried to have identical contents of the laws for the two Entities as far as possible. Due to the different organization structure of the two Entities numerous differentiations have turned out to be necessary, especially in the field of public administration authorities in charge of environmental protection. 

Within the present project, in the July Conference there were three reports discussing the drafting project
. The national report to Johannesburg provides a summary: “Both entities (BiH Federation and Republika Srpska), with the assistance of the European Commission, are introducing a set of modern environmental laws (a set of five environment laws and a Law on Eco-fund). Also, both entities adopted the laws on free access to information, as form of implementation of the Aarhus Convention.”

In separate projects other drafts have been prepared or under preparation, the most important of which are

· forestry and the protection of forests

· water management framework

According to reports in this field legislation prepared in scope of EC Project brings “revolution” in the environmental; protection, and after its adoption it will be platform for establishing of list of institutions, competitive authorities, but also responsible bodies for conducting of adequate relationship towards environment.


The above mentioned drafts are close to adoption, but still we could not receive information on the current state of legislation.
 It seems to be that the whole set of laws has been adopted in July in Banja Luka.

There are also attempts in the other field of law, such as the drafting of a new Civil Code is an ongoing project, which will cover special environmental liability elements.


Brcko District has not been involved in the above-mentioned drafting process, but two draft laws are anyhow under preparation: the draft on communal waste issues and spatial planning.

Over 2 billion of European Community funds have been committed for Bosnia and Herzegovina since 1991. The EU is supporting the Bosnia and Herzegovina state institutions in drafting new laws, in particular in the fields of foreign trade and investments, and commercial legislation.

3. Achievements, needs


The quick adoption of the new set of environmental laws, drafted under the Phare project may be taken as the greatest achievement in the near past or present time, as this proves the political will of the decision-makers. This drafting project is a very good example for the other countries of the region that a lot may be done in one year – one and a half or two if we add the time of preparation for adoption.


The needs cover first of all a great number of implementing regulations, and also the drafting and adoption of those which are still missing. The Strategy Paper requires to fill “(i) important gaps in the environmental legislative framework inherited from SRFY filled with laws compatible with the acquis by year 2”
 (year 2 is 2004) Thus the biggest need is similar to the needs of the other SEE countries, that is to approximate their laws to the EC environmental acquis.

4.Priority environmental legislation


If we look at the lessons learnt, for example, from the study prepared for Sida by Scandiaconsult Natura AB and REC
, some hints may be listed. These lessons are more or less still valid. Here we only mention those issues that may have a direct link with environmental legislation:

· inadequate institutional framework;

· no monitoring;

· no enforcement;

· staffing problems and training;

· low level awareness.


Both entities have similar prioritization problems and the starting point and the drafting projects of 2001 could lead to similar conclusions:

legislative priorities:

· water legislation, taking management and protection problems in one system’s approach;

· further development of solid waste legislation;

· examination of other fields of law (planning, water, forestry, mining, etc) for “conflicts” with new environmental legislation;

· developing economic instruments;

· implementing or ‘secondary’ legislation.

other issues connected with legislation:

· the clarification of roles and responsibilities in existing legal system;

· training staff;

· information and education campaigns.

Special problems for the Federation:

· clarifying competencies with cantonal and entity level.

Special problems in the Republic of Serbia:

· role of local authorities.

Special problems of Brcko District:

· assistance in adopting the 2001 ‘package’ of environmental drafts.

The European Commission in its a Country Strategy
 for BiH which will cover a number of years and provide a framework for future EU assistance. Future EU assistance to BiH will be delivered under the new CARDS programme and will support the participation of the country in the Stabilization and Association Process. Assistance will be designed to ensure complementarity with the actions of EU Member States and other donors. The Strategy reads:

“Support will be given to the harmonization of legislation and standards with the Acquis, in particular in relation to the introduction of Environmental Impact Assessment legislation and procedures, he development of environmental monitoring and reporting in the framework requirements of the European Environmental Agency, the creation of an Environmental Fund, and the signature of international conventions and protocols.”

Croatia

1. Overview of the present environmental legal setup 

Croatia has started the process of EU approximation a bit earlier then the other countries of the SEE region, thus the results are more visible, although they still have to make a lot of efforts to fill the gaps. It is Croatia and FYR Macedonia that already signed Stabilization and Association Agreements with the European Communities, which contain serious commitments towards approximation.
The Stabilization and Association Report
 characterizes the situation of environmental protection as follows:

„4.3.3. Environment

…However, positive steps have been taken with the adoption in December 2001 of a National Environment Action Plan (NEAP). ... Co-operation with neighboring countries on environmental issues has improved. Croatia is a signatory of the Ministerial declaration on increased co-operation on water protection in the Danube and Black Sea regions.”

Different administrative bodies, with strictly divided authorities, thus still preventing a bit an integrated/sustainable approach to environmental protection regulate the sphere of environmental protection. This primarily refers to water resources management (which has always been an independent unit), nature conservation and environmental protection and physical planning sectors. In 2000, the Ministry of Environmental Protection and Physical Planning was established, which should finally create conditions for an efficient implementation of the environmental policy.

The recently adopted second version of NEAP (46/02National Environmental Strategy National Environmental Action Plan) is based entirely on the principles of sustainable development, which include:

· Integration of environmental protection policy into other sectoral policies

· The principle of partnership and shared responsibility

· The principle of subsidiarity

· Change in production methods

· The use of economic and other instruments

Some of the most important regulations:

· Act on Environmental Protection – 82/94, as amended by 128/99 

· 34/97, 37/97 By-Law on Environmental Impact Assessment

· 33/96 By-Law on Conditions for Issuing Permits for Performing Professional 
Environmental Activities

· 74/99, 79/99 By-Law on Environmental Information System

· 36/96 Rule Book on Environmental Emission Inventory

· 1/99 Rule Book on Awards and Prizes for Environmental Achievements

· 64/96 Rule Book on Environmental Label

· 48/95 Act on Air Quality Protection

· 101/96, 2/97 By-Law on Recommended and Limit Air Quality Values

· 140/97 7/99, 20/99 By-Law on Limit Values of Pollutant Emissions from Stationary 
Sources into the Air

· 34/95 Act on Waste

· 32/98 By-Law on Requirements for Handling Hazardous Waste

· 53/96 Rule Book on Container Waste Management

· 123/97 Rule Book on Waste Management Requirements

· 27/96 Rule Book on Waste Types

· 30/94, 72/94 Act on Nature Protection

The Environmental Act (Zagreb, 27 October 1994) contains mostly general provisions, and framework requirements. From among the definitions it is worth to mention as good examples:

· Environmental Pollution Cadastre is a database on the sources, type, quantity, manner and place of introduction, discharge or disposal of harmful substances into the environment.

· Environmental damage is the harm done to or loss of the natural function of integral environmental parts, caused by the loss of its respective integral parts and/or human-induced internal disturbance of relations and of the natural course of affairs.

The principles are similar to other general set of principles:

· prevention 

· protection of natural resources and biodiversity

· substitution

· integrity

· right to environment

· polluter pays

· public participation

The Act refers to a set of basic official documents, such as the national strategy, the possible programs of regions and the state of environment report.


The environmental impact assessment is first regulated in the act, but not in a really EU conform manner. The Act only covers the outline of the responsibilities.

It is worth mentioning, that there are some specific issues on physical planning and its consequence on environment.

Within the problems of monitoring the Environmental Pollution Cadastre is the most important, which is the responsibility the town environmental authorities. 

On the basis of monitoring an environmental information system shall be set up, and also intervention plans in case of adverse impacts. The general requirement of labeling the products is also an element of environmental information. Art. 49 provides a general framework for access to information.

Some new elements are covered also by the Act, such as the environmental label or the framework to develop a system of economic incentives. 

The provisions of liability need a small chapter, within which the following elements are mentioned as good examples:

· possibility for obligatory insurance;

· the provision, that an environmental polluter must, within the time-limits set by the Government, elaborate and implement a restoration programme for repairing the environmental damage caused;

· and finally the background state responsibility in case if nobody may be held liable.

The recently passed Regulation on Environmental Impact Assessment (Official Gazette No. 59/00) essentially means that anyone undertaking construction work, or other activities that may impact the environment, will have to commission a study about exactly what those impacts will be, and will have to make this study public. The legislation contains a list of activities for which EIA studies and public participation mechanisms are mandatory. The new law is fully compliant with the Aarhus Convention's Article 6 on public participation in specific decisions that impact on the environment. EIA consist of almost all the necessary elements of the EU system. There may have two steps in case of unclear situations – preliminary and final steps of assessment. There is a commission that decides on the documents and there is public hearing. The final decisions are either made by the physical planning authority or by the environmental authority. 

A next example is the Act on waste (Zagreb, 09 May 1995), which is a framework act. The act does not have a definition of waste, but there is a classification in Art. 3, pursuant to its properties and place of origin. There are four kinds of wastes: municipal, industrial, hazardous, inert. The definitions are not identical with the EU system, but e.g. hazardous waste is defined according to the Basel Convention. The Act gives a priority order, but not much detailed, for example in case of disposal operations.

Waste management programming is mentioned only within general environmental policy. According to Article 10, municipality and town, respectively, provide for implementation of municipal waste management measures. The Act provides general requirements on transport, record-keeping, etc., but not in a systematic way. The same general requirements are listed in case of hazardous waste similar, but in a bit more detailed way.

The locations designated for construction of waste storage, treatment or disposal facilities are defined in the physical planning documents. Also some procedural aspects and some requirements on treatment facilities are regulated. These are not well-formulated provisions. The regulation of the transboundary movement is based upon the Basel Convention, but still not in a perfect way.

The main legislation which governs hazardous waste management includes: the Law on Waste (1995); the Rule-Book on Waste Types (1996), the List of Legalized Professional Institutions with Authority for Certifying Physical and Chemical Properties of Wastes (1996), and the Ordinance on Requirements for Handling Hazardous Waste (1998).

As an interesting general liability rule, Article 48 shall be mentioned, which says, that a real estate owner in the close proximity of which there are waste storage, treatment and disposal facilities is eligible for compensation for the diminished market value of the real estate. 

Finally there are requirements in Chapter IV on the control and inspection operations, also about the possible interventions, but there is nothing about permitting.

One of the latest achievements is the establishment of an environmental protection agency, in June 2002.

The Law on Air Quality Protection has been in force since 1995 and forms the basic legislative framework for the implementation of the policy of air quality protection and improvement in Croatia. Derived from the Law on Air Quality Protection are: By-law on Recommended and Limit Values of Ambient Air Quality (1996), By-law on Limit Values of Emission Pollutants from Stationary Sources into the Air (1997) , By-law on Quality Standards for Liquid Oil Fuels (1997), By-law on National Air Quality Monitoring Network (2002) and By-law on Substance that Deplete the Ozone Layer (1999).

We may also list several other examples of Croatian legislation, but probably the above pieces of legislation could also prove, that although a lot has been done, still most of the environmental laws and regulations are lagging behind the EU requirements and need further tuning.

This situation has been introduced properly in the July Conference by the Croatian delegate
: “After the signing of the Stabilization and Association Agreement with the European Communities and their Member States, Republic of Croatia is facing numerous obligations. The Government of the Republic of Croatia adopted a plan for the implementation of the Agreement, pursuant to which single laws under the competence of the Ministry of Environmental Protection and Physical Planning have to be adjusted to the regulations of the European Union.”

2. Environmental Law Drafting in Process

On the basis of previous research
 and the Croatian presentation at the July Conference
 the followings may be understood:

One of the most urgent needs is to prepare the amendment of the Law on Environmental Protection as it shall be the framework for future drafting projects. The amendment wishes to incorporate several basic EC directives: 

· Council Directive (90/313/EEC of 7 June 1990) on the freedom of access to information on the environment

· Amended proposal for a Directive of the European Parliament and of the Council on public access to environmental information;

· Proposal for a Directive of the European Parliament and of the Council on public access to environmental information;

· Strategic Environmental Assessment, based on the EU Directive on Strategic Assessment, 

Apart from the present amendments, the adoption of a totally new Law on Environmental Protection is planned in the course of next year (2003), and this new Law shall include integrated environmental management, water management and soil protection.

The amendment of the 1994 Nature Protection Act is in stage of drafting, will ensure compliance of nature protection with the EU standards. This Act will include the protection of the overall nature as a fundamental value of the country and the major resource for its future development, and define nature as the entire biological and landscape diversity. The draft has integration as a prerequisite for nature protection and the sustainable use of natural resources. 

The German Government through financial and technical assistance of the German Technical Collaboration Society (GTZ) supports the establishment of the Eco-Fund, within the framework of the REReP.

The amendment of the Law on Waste is also underway, among others on the basis of EC requirements and the Basel Convention. 

The Ministry of Environmental Protection and Physical Planning is authorized to enforce the provisions of the Montreal Protocol, in conjunction with the National Programme Body. With professional and financial support of UNEP, the Ministry prepared a Country Programme for Phasing Out Substances that Deplete the Ozone Layer. This Programme provides assistance in identifying substitutes for substances that deplete the ozone layer and establishes a process to regulate importation and consumption of these substances and of those products containing these substances. Also, the National Environment Strategy (2002) includes ODS phase-out issue.

The Government of the Republic of Croatia is planning to improve public access to environmental legislation by ratifying Aarhus Convention The Convention was signed by the Minister of Environmental Protection and Physical Planning, and preparations for its ratification are underway. An expert team, which cooperates with the Danish consultant firm at the implementation project, has been established within the Ministry, and the Danish Government finances the whole project.
3. Achievements, needs


Generally speaking, environmental legal system is relatively in place, although most of the legal rules require updating
. One important achievement is the EIA legislation, as this is the one that is in harmony with EU requirements. Otherwise the most urgent need is to approximate these laws to the EU system.


A very good example how the above mentioned urgent need is taken care of is a proposed project (no. 5.1.) under the CARDS Programme
2002, on Strategy for EU Environmental Law Approximation with duration of 24 months.

According to the project proposal a Croatian Strategy for the EU Environmental Law Approximation (CSEELA) will establish the priorities and cost estimates while its Implementation Action Plan will establish the timetable for harmonization with EU environmental legislation. It must be a detailed and comprehensive strategy, with clear objectives and obligations for the different ministries and governmental bodies, as well as an appreciation of cost involved for both the public and private sectors.
Legal Approximation shall cover: 

· Finalized Legislation Gap Analysis (LGA) between national legislation and the EU Environmental Acquis; LGA Report identifying required regulatory actions and priority areas.
· Completed Horizontal Impact Assessment (HIA) of the implementation of the EU Environmental Acquis; HIA Report comprising an estimate of the implementation costs, required institutional actions and priority areas.
· Completed CSEELA with Implementation Action Plan, comprising options to be considered and preferred recommendations based on the LGA and HIA results.
The proposal was made at the end of spring, but in the meantime it has become obvious that the task is too ambitious and complex to be achieved through the CARDS 2002 project alone. The CARDS 2002 project could develop the general methodology for drafting and apply it in depth to 2 or 3 priority sectors/areas (ex. water, air). A prolongation into the CARDS 2004 programme could address the other areas based on the same methodology and finally assemble the Strategy and the Action Plan.
 

According to the Country Strategy Paper
 the objectives of the 2002-2004 Multi-annual Indicative Program are the following:

· “To contribute to the process of alignment of environmental legislation with the acquis;

· To integrate sustainable development into all sectors through the use of environmental impact assessment;…

· To increase the impact of existing legislation.”

4. Priority environmental legislation


Thus the present priority of environmental legislation is still not clear enough, as new projects shall provide assistance in finding the bets ways to get in harmony with the EC legal system. A very short list of necessary legislative and other steps are presented below.

Legislative priorities:

· finalize and adopt the new framework legislation;

· finalize and adopt the new nature conservation legislation;

· finalize and adopt the new waste legislation;

· development of air quality legal system based upon a gap analysis;

· development of soil protection legislation;

· adopting implementing legislation of the Aarhus Convention;

· development of the structure of an environmental fund;

· development of economic instruments, among other to raise revenues for the fund.

other issues connected with legislation:

· training staff;

· development of environmental information system.

Federal Republic of Yugoslavia

The Federal Republic of Yugoslavia is made up of the Republic of Serbia and the Republic of Montenegro
. The Republic of Serbia, in turn, includes the provinces of Vojvodina and Kosovo/a
.

The Federation is based on the 1992 Federal Constitution, which confers most governmental competencies onto the two constituent republics of Serbia and of Montenegro. 

Constitution, under Section IV, Article 77 defines the competencies of the Federation, and in subpara. 3 scientific and technological advances, regional development, in subpara. 4 the principles of environmental protection; the regime of the atmosphere and watercourses of national interest and international waters; the regime of territorial waters and in subpara. 8 several measures of protection – human life and health, animals, agriculture and forestry, protection against ionizing radiation, against toxic, dangerous substances, etc. – are mentioned.

The Constitution acknowledges the right to a healthy environment. In its Article 52 it states as follows:

“Man shall be entitled to a healthy environment and timely information about its condition. It is everyone's duty to protect the human environment and make use of it in a rational manner. The state shall be charged with maintaining a healthy human environment and to this end shall prescribe the conditions and manner of the performance of economic and other activities.”

The Federation is competent for the overall system of the environmental protection as well as for some segments of the environmental protection that are of importance for the whole country, as for instance the protection from nuclear radiation and the water regime, etc.

However, on the federal level, there is no real environmental task given to the Federation, since almost every such responsibility is given to the republics. Even those laws that are enacted on a federal level are duplicated on a republic level somehow. 

The Framework Environmental Protection Act 1998 is on a higher level than other acts of the Parliament, thus it has a priority over other specific environmental acts.

In the late eighties, a federal coordinating body for the environment was formed but later it became a division of the secretariat for development between 1992 and 1994. But in all other periods a department of a ministry dealing with other matters (health, science and technology, etc.) managed the environmental affairs. 

Macedonian experts played an important role in reconstructing top level environmental administration in the Federation.


There are special regions under the Federal Republic, thus it is necessary to speak about different groups of regulations:

· FR Yugoslavia – current federal level regulation

· FRY Serbia

· FRY Montenegro

· Kosovo/a under UN interim administration, and

1. Overview of the present environmental legal setup 

There are numerous pieces of legislation in force that were enacted by the FRY on a federal level, thus being obligatory for the member republics and to its citizens. However, from prior studies it appears there was a limited set of SFRY (Socialist Federal Republic of Yugoslavia) environmental laws and regulations (primarily dealing with air, water, forests and urban planning) because environmental protection largely was delegated to the governments of republics. The federal regulations dealing with general environmental issues are the following: 

· Framework Environmental Protection Act 1998

· Resolution on the Policy of Protecting the Environment in the FRY 1993

FRY is one of the few countries in the Balkans region that has not developed a National Environmental Action Plan (NEAP). As concerns implementation issues and institutional questions, during the governmental reform in the FRY (which began in October 2000), the former Federal Ministry for Science, Development and Environment has been abandoned because of budgetary restrictions. Environmental issues have been placed under the Secretariat for Labor, Health and Social Care, at the department level.
FR Yugoslavia has appropriate legislation and mechanisms regarding Environmental Impact Assessment (EIA) both at the federal and republic levels. At the federal level, the EIA in transboundary context is mentioned (but not developed in a sublaw) by the Framework Environmental Protection Act 1998.

At federal level, there are separate laws on water resources management, governing the utilization of waters of national interest and internationally shared waters, as well as the hydrometeorological affairs of national interest.
The waste management regulation of the FRY is relatively well elaborated in terms of transboundary movement of hazardous wastes on the basis of the Basel Convention. Each case of import, export and transit is subject to the approval and issuance of permits by the competent authority. 

A very special feature of the FRY environmental regulation is that there is a Law on the Prohibition of Construction of Nuclear Plants in FR Yugoslavia (1995).

To prevent soil degradation, it is necessary primarily to comply with the provisions of the Law on Mining, which regulate the recultivation of degraded soil immediately after mining to avoid the adverse effects of soil and water pollution.

In the long-term Policy of Agrarian Development in FRY 1999, the strategic aims include the need for environmental protection and the direction of agricultural development towards sustainable development. The Law on Organic Agriculture was adopted in July 2000, however, very little has been done for the implementation of this Law, as well as of the Policy aims.

The Law on Genetically Modified Organisms 2001 regulates the field of modern biotechnology (genetic engineering) in FR Yugoslavia. This Law regulates the conditions of the contained use, introduction in production and trade of genetically modified organisms (GMOs) and products made of GMOs, and conditions and measures for the prevention and elimination of undesired effects of the contained use, production and trade of GMOs and products of GMOs. The provisions of this Law are defined pursuant to EC Directives on the use of GMOs. The Law contains only the basic provisions, while the operational part will be regulated by eight sublegal acts - regulations, which are also consistent with EU legislation.

The Law on genetically modified organisms actually does not prohibit the work and the use of GMOs, it places the subject under strict State control. A detailed application must be submitted to the responsible federal organ for any activity with GMOs, or the use of GMOs. To make the procedure of approving the applications for the work with GMOs and products of GMOs more objective and transparent, a National Council for biological safety has been formed. It is composed of a team of experts from different fields who evaluate the method in which the experiments were performed and identify and asses the risks and the validity of the results, based on both the study documents and the world practice.

Since the adoption of the Law in May 2001, a significant progress has been made in the regulation of this field in the framework of agricultural sector, control at the borders, authorized reference laboratories, links with similar organizations in European countries, especially with the countries in Central and Eastern Europe. The FR Yugoslav representatives participate in the formation of the Balkan Forum for biological safety.

The FRY ratified the Convention on Biological Diversity on November 5, 2001 and as a respective national norm, we may add the Resolution on Biodiversity Conservation Policy in FRY (“Yugoslav Official Register”, No. 22/94).

Within the set of general legal regulations, having an impact on the environment, the Law on Standardization (“Official Gazette FRY, No. 30/96) stipulates a need to enact standards and technical regulations for the protection of human life and health and environment. The FR Yugoslav standards relating to the environment are adopted and applied based on the Standardization Law. These standards are identical with the respective international ISO standards. 

2. Environmental Law Drafting in process

The ultimate objective of EU political and economic relations with the FRY is to ensure that the latter makes the full transition to an open market economy and a democratic civil society through bringing its policies and legislation closer to those of the European Union, with integration and EU membership as the ultimate goal. 

In order to deliver meaningful results that address the major objectives outlined above, EC assistance will be concentrated under three main areas of intervention, including economic recovery, regeneration and reform, focusing on “helping preserve natural assets and avoiding irreversible losses, protecting the population from health risks, helping with the upgrading of solid waste and waste water disposal, approximating environmental norms with those of the EU and of international environmental agreements”. EC assistance also includes technical assistance to central authorities in order to draft, adopt and implement new environmental policies and laws, in order to make sure that legislation is passed that reinforces and makes sustainable FRY environmental policies, and environmental legislation developed in line with EU standards.

A specific environmental legislation project is called YUGOLEX (“Development of Environmental Legislation in FRY”). The project YUGOLEX, a joint Finnish-Serbian effort (“Project for the Development of Environmental Legislation in the Federal Republic of Yugoslavia”) is a result of the co-operation between the governments of the Republic of Finland and the FR Yugoslavia.

The Project, with an approximate budget of 2 million Euros, will be implemented in the Republic of Serbia and prospectively in the Republic of Montenegro in two phases. Phase I (2002-2003) will take place in the Republic of Serbia, and Phase II (2003-2005) will also include the Republic of Montenegro. Although public authorities that will work together with the project still have to be established during the process of implementation of project, it will tackle harmonization of environmental legislation of the Republic of Serbia and the European Union in regards to regulations concerning EIA, IPPC and public participation. Main outcomes of the Phase I (implementation of the Project in the Republic of Serbia) of this project will be harmonization of EIA, IPPC and public participation legislation of the Republic of Serbia. The Project shall contribute to the overall objective that environmental legislation, compliant with relevant EU legislation, is in place and enforced. In practice this means that environmental pollution in the FRY will be known (assessment and monitoring), legal (licensing), and compliant with the conditions of permits (inspection). 

The critical issues it identified (November 2002) are:

· Future role and competencies of the FRY;

· Decisions on division of responsibilities in the FRY.

3. Achievements, needs

An especially remarkable legislative achievement is the regulation of genetically modified organisms in the FRY. As regards the regulatory needs, owing to the still unclear constitutional situation in the Federation, there can be no conclusions drawn yet.

4. Priority environmental legislation

FRY Serbia

1. Overview of the present environmental legal setup 

The Constitution of the Republic of Serbia in 1990 first of all, reserves the environmental issues as competencies of the Republic. In Article 72 we read

“The following shall be regulated and provided by the Republic of Serbia: 

5) the system of protection and advancement of human environment; protection and promotion of plants and animals; 

…

9) basic goals and directions of the economic, scientific, technological, demographic, regional and social development, the development of agriculture and rural areas; organization and the use of space; policy and measures to guide and promote development, including the development of under-developed areas, commodity reserves;” 

The Constitution also refers to the right to environment in Article 31:

“Man shall have the right to a healthy environment. Every person is bound, in accordance with law, to protect and enhance the human environment.” 

There is a Law on Environmental Protection (Official Gazette of the Republic of Serbia 66/91, with amendments 83/92, 53/93, 67/93, 48/94 and 53/95). This framework law has helped to clarify and bring together previously fragmented environmental legislation. Like other framework laws, it sets forth: basic provisions (i.e., general principles of environmental protection and an institutional structure); protection measures in planning and construction (i.e. outline of environmental impact assessment); protection of air, water, land, forests, flora/fauna and natural resources; protection against noise, ionizing radiation, waste and hazardous materials; a scheme for the financing of environmental protection; and compliance and enforcement measures (e.g., inspection, complaints, sanctions). The FRY Serbia also has a declared polluter pays policy. There are also rules about environmental funds.

Also the environmental regulation is gradually based upon a general environmental policy adopted by the Parliament or Government for a medium time frame (5-6 years), on a relatively detailed environmental program adopted by the Parliament or Government and on a general environmental concept that has not been adopted by a regulatory body, but reflected in political documents
. 

The following principles appear in the written environmental legislation:

· prevention

· precaution

· rectifying the pollution at source

· polluter pays

· integrating environmental policy into other policies

· high level of protection


Although there was a central government organ specialized on environmental protection (i.e. the Ministry of Health), there is no specific administrative authority system for environmental protection in the country right now.

There is an advisory body to the Government in environmental matters consisting of experts, NGOs, representatives of local governments, etc.

The Environmental Impact Assessment Act (Official Gazette 61/1992) requires an ecological permit for listed activities (e.g., construction). Local authorities or ministry-organized organizations issue such permits (as well as those needed for the use of water, soil and forests).

The “polluter pays principle” covers the damages, a specific environment damage, the costs of reinstatement, the costs of prevention and the costs of monitoring and control.

There are specific provisions concerning environmental liability in the Civil Code, in the Criminal Code, in the general administrative law and in privatization laws.

There is no SEA (strategic environmental assessment) regulation existing in the country for drafts of laws or policy documents, but there is an EIA regulation existing in a detailed form.

Although access to information (passive information provision) is secured, but the country is not a Party to the Aarhus Convention.

The Act on Waste Handling ("Official Register of the Republic of Serbia", no. 25/96) regulates wastes that can be used as secondary raw material, as well as the methods of their collecting, processing and storage. 

Book of Regulations on methods of treatment of specific wastes that have characteristics of hazardous substances ("Official Register of the Republic of Serbia”, no. 12/95) which defines and classifies wastes in accordance with the Basel Convention, methods of temporary storage at the location of the manufacturer, criteria for choosing the location for storage, necessary technical requirements, and registration of hazardous wastes.

The waste framework regulations are only adopted in a country-specific way and the waste management regulations are not based upon waste management plans. The waste management regulations are developed for hazardous wastes, for inert wastes and for municipal wastes. 

The waste management activities require a specific permit, the hazardous waste regulations cover most of the waste disposal activities, the waste incineration plants have specific regulations and there are specific requirements for the landfill of wastes. In addition, there are provisions and plans to manage the problem of existing landfills in a given time-frame.

There are no specific waste management regulations developed – covering also partly the production phase and improvement strategies – for waste oils, PCB/PCT, asbestos and used cars.

Book of Regulations on criteria for determining the location and organization of waste depots ("Official Register of the Republic of Serbia", no. 54/92) prescribes the criteria for determining locations and organization of depots of wastes in scope of environmental protection.

The regulation of water uses and quality is based upon a watershed or river-basin concept. In general sense, there are requirements for setting up strategies of the improvement of water quality, the water protection covers the water discharges into the surface waters and there is a separate set of regulations for groundwater pollution.

The major legal instrument for the above discharges is the authorization. There are different water quality objectives for drinking water but not for bathing water. There are general provisions and policies for the improvement and management of urban waste water treatment.

Book on Regulations on methodology for risk assessment of accident caused by chemicals cover estimation, preparatory measures and measures for elimination of consequences ("Official Register of the Republic of Serbia", no. 60/94) particularly defines methods of registration of types and quantities of hazardous substances in production, usage, transport, traffic, storage and disposal.

There is no eco-label award scheme in the country, but there are provisions concerning environmental auditing in case of privatization and connected with certain types of permitting.

The dangerous industrial activities are recorded and controlled and the dangerous industrial activities have specific conditions. There are also requirements for plans for emergency responses for dangerous industrial activities. Unfortunately, the concept of IPPC (integrated pollution prevention and control) is entirely missing from the regulatory system. This definitely entails that neither the BAT principle can be found in the legal system. 

Book of Regulations on conditions and methods of classification, packaging and storage of secondary raw materials ("Official Register of the Republic of Serbia", no. 9/2001) contains lists of wastes and catalogue of wastes coordinated with European documents, and specifies contents of the Document on classification of wastes and the Document on taking over of wastes.

The chemicals (substances and preparations) are qualified as hazardous on the basis of the OECD/EU qualities. The existing hazardous substances require a certain kind of information to the authorities and record-keeping. In case of new chemicals, a special procedure is existing for the notification of such chemicals and the hazardous chemical substances require special classification, packaging and labeling. 

There are only general regulations in connection with GMOs or GMMOs.


The Act on National Parks ("Official Register of the Republic of Serbia", no. 39/93) manages the protection of areas that, for their ecological, biogeographical and other characteristics, represent areas of special significance, with ecosystems and landscapes with special values in regard to authenticity and diversity of the vegetation, flora and fauna, or posses one or more of the following characteristics: representative biological, geomorphologic, geological, hydrological and other phenomena and processes of cultural-historical values and with representative forms of these values, originated through the interaction of man and his natural environment. As an additional regulation there is the Decree on Protection of Natural Rarities ("Official Register of the Republic of Serbia", no. 53/93) through which 427 animal species and 215 rare, endangered and endemic plant species are protected.

Decree on Control of Usage and Trade of Wild Flora and Fauna ("Official Register of the Republic of Serbia”, no. 17/99) protects those wild plant and animal species used for human food, as medicinal herbs or for other purposes. The protection is aimed towards the control of usage, conservation of population densities and biological equilibrium. 

There are special legal regulations as additional point of nature conservation:

· the Act on Hunting ("Official Register of the Republic of Serbia", no. 53/93) defines that the protection of wild animals, as a natural assets, and is realized through protection, breeding, hunting and rules of utilization

· the Fishery ("Official Register of the Republic of Serbia", no. 35/94) defines protection, breeding, trade and usage of fish species in a manner that does not endanger their survival in the nature.

· the Act on Forests ("Official Register of the Republic of Serbia ", no. 46/91) defines protection, improvement, usage and management of forests and forest soil.

In the Republic of Serbia, the pertinent legislation on atmospheric pollution include:

· the Regulations on Critical Values, Immission measuring Methods, Selection of Sample Points Criteria and Data Collecting (1992);

· the Regulations on Emission Limiting Values, Methods and Timeframe for Measuring and Data Noting (1997); and

· the Decree on Defining Air Quality Control Program in 2000 and 2001 (2000).

The country is divided into regions on the basis of ambient air quality requirements and there is a regular monitoring for ambient air quality. There are requirements for setting up ambient air quality improvement plans or programmes, there is a set of specific regulations for point sources and there are specific regulations for mobile sources for some pollutants. Specific regulations for waste incineration plants can only be found within the point sources rules. However, there are no specific authorization requirements for point and diffuse sources.

The noise emission limits form a part of product standards and there are specific product standards for household appliances for some products.

A certain development of environmental regulation, at least on the local level, is the adoption of the Law on Local Communities 2002.

It should be noted the so-called „Omnibus Law” (“Official Gazette of the Republic of Serbia” No. 6, on February 7, 2002)  regulates Province Vojvodina  delegated competencies in environmental issues
.

Article 29: The Autonomous Province shall, through its bodies and in accordance with the law governing environmental protection and improvement:

1) pass a programme of protection and development of the environment on the territory of the Autonomous Province and determine measures for its implementation in accordance with main objectives and guidelines defined at the Republic level;

2) regulate individual issues related to protection, development and improvement of the environment of interest to the Autonomous Province;

3) establish the Province Institute of Environmental Protection, which shall be delegated administrative authority to deal with matters related to the protection of environment and natural resources on the territory of the Province which are under the competence of the Republic;

4) establish a public enterprise for the management of the national park on the territory of the Autonomous Province;

5) ensure monitoring of indicators of environmental situation and authorize professional organizations to perform such activities on the territory of the Autonomous Province;

6) approve analyses of effects of works and facilities on the environment, for facilities and works for which building license is issued by the relevant body of the Autonomous Province;

7) approve the principles and programmes for the protection and improvement of flora and fauna, forests and waters, and classification of building and agricultural land, as well as urban development plans for the national park on the territory of the Autonomous Province; 

8) set up information sub-system for the protection and improvement of the environment, as an integral part of the single information system of the Republic;

9) perform administrative supervision in all areas of environmental protection, except in respect of toxic substances and conservation of biodiversity and take measures for elimination of irregularities.

The tasks from para. 1 items 5 to 9 of this Article shall be performed as delegated tasks.”

The 15. Urban Planning - Article 30 – and 16. Construction - Article 31 – also have some connection with environmental regulations.

2. Environmental Law Drafting in process

The OSCE Mission to the Federal Republic of Yugoslavia (FRY), helped the Serbian Government to adopt the draft environmental law. On 17 May 2002, the Serbian Government has adopted the draft Environmental Law and passed it on to Parliament for deliberation and adoption.

Earlier the Republic of Serbia Parliament Environment Board approved the Serbian Government's motion for establishing a ministry of environment; the ministry along with the environment act to be passed is supposed to allow the Republic of Serbia to bring this area into conformity with EU regulations. A very recent development of environmental legislation is that the ministry has been established by the Serbian legislature.

The new Draft Law on Environment (Draft Law on the System of Environmental Protection) is in the Parliament for adoption. The debate will most probably happen in November 2002, but according to personal information
, the Law will not be adopted before the Spring of 2003. Besides, more than 72 amendments were attached thereto so far. 

The main goal of the draft law is the sustainable use of natural resources. More than 30 EU environmental regulations were consulted during the drafting of the Law. It encompasses the following areas and regulates them in the following way:

· Basic Provisions: comprehensive approach, definition of major principles, listing of definitions

· Management of Natural Values: strategic planning of natural resources exploitation, spatial planning and licensing (including agreements between users and administrative organs), concessions

· Environmental Protection: national action plans, rehabilitation plans, restrictions and prohibitions, mandatory measures and incentives, EIA, ecological permit (quasi IPPC), industrial risks and rehabilitation, including compensation

· Monitoring and Information Systems: state of the environment reports, public information

· Environmental Protection Agency: organizational issues

· Economic Instruments: financial resources, taxes, budget funds, Ecofund, liability regimes, insurance

· Supervisions of Implementation: Ministry, inspectors, procedures

· Penalty Provisions

· Closing Provisions

The detailed analysis of the paragraphs of the draft Law shows that 

· the basic aim of the Law is to define ecologically sustainable exploitation of natural resources

· the secondary aim of the Law is to define procedural rules for licensing it (concessions, EIA, etc.)

· the environmental considerations are to be taken into account early in the planning

· the economic basics are to be created by the Law

· in terms of organizational capacity, the establishment of a separate Ministry of Environment is on the agenda (the Republic of Serbia established its environmental ministry in the early eighties, but there is no environmental ministry at present in the Republic of Serbia, but an environmental administration as a department of the Ministry for Health)

· parallel, a separate environmental agency is to be created, too

Another environmental legislation drafting project called YUGOLEX (see: Part II. FRY). The project is in its starting phase; its main target is to conduct a comparative legal analysis through extensive focused research, and draft an:

· IPPC-like legislation

· EIA regulation

· access to information regulation

It is to be welcome that basics for the project were taken from experiences in other CEE countries, such as Russia, Slovenia,  RS in BiH and Hungary.

Finally, a specific drafting effort is the arrangement about Sava River Basin cooperation and protection between Croatia, Slovenia, BiH and FRY, supported by the Stability Pact, that seems to be completed, however, it is not signed yet. 

3. Achievements, needs

The most remarkable legal achievements are already listed where the existing regulatory framework was presented. 

However, the new Law on System of Environmental Protection needs supplementary specific laws, not to mention secondary legislation and other specific sub-laws. These laws are also needed because by entering into force of the new Law, other laws remain valid as much as they do not contradict to the new law. This may cause a problem in enforcement, therefore there is a clear need to harmonize the regulatory instruments in-country.

4. Priority environmental legislation

In June 2001, the Government of the Republic of Serbia defined national priorities in the area of the protection of the environment. Amongst others, one of the most important is institutional and legislative strengthening in the area of the protection of the environment, including training, technical assistance, institutional strengthening of the new ministry and the harmonization of legal and economic instruments with those of the European Union; the passing of the Law on the System of Environment Protection and the beginning of the work on other laws and regulations, like assessments of the influence on the environment of chemical accidents, the participation of the public, the Law on wastes, on hazardous waste, etc.

The process of harmonization with the legislation of the European Union in the area of the protection of the environment facilitates the realization of sustainable development and long-term objectives.
Legislative priorities:

· waste management: specific wastes, principles of waste management, transport

· nature protection and resources management

· horizontal regulation: SEA 

· air quality regulation: large point sources, waste incineration, certain pollutants and ambient air quality measuring

· water quality regulation: river basin approach, sewage discharges, water quality

· waste management: specific wastes, principles of waste management, transport

· chemicals and industrial risks: information provision and information systems

· noise: product standards

· nature: Natura 2000 network

These are identified as priority regulatory topics, but partly covered by the new Law. Consequently, a repeated research is needed on legislation needs after the Law on the System of Environmental Protection is finally adopted to “fine tune” the above assumptions.

other issues connected with legislation:

· training staff;

· training in connection with public participation;

· development of environmental information system.

FRY Montenegro

1. Overview of the present environmental legal setup 

The Constitution of 1992 includes some references to environment, such as:

· Article 19: “Everyone shall have the right to a healthy environment and shall be entitled to timely and complete information on its state. Everyone has the duty to preserve and promote the environment.“

· Article 65: “The state shall protect environment. Freedom of earning and free entrepreneurship shall be restricted by environment protection.”

The Environmental Protection Act of the Republic of Montenegro has been adopted in 1996. In the Republic of Montenegro, environmental impact assessment procedure is also compulsory, as laid down by the Law on the Environment in a general way (1996). Based on this Law, two other relevant decrees were adopted: the Government Decree No. 145 on Environmental Impact Assessment for Construction Activities (1997) and the Instructions on the Content of the Report on Environmental Impact Assessment for Construction Activities (1997).

In the Republic of Montenegro the pertinent legislation on atmospheric pollution include:

· Law on Protection of the Air from Pollution (“Official Register of the Socialist Republic of Montenegro”, Nos. 14/80 and 16/80) amended in 1990

· Regulations on permissible concentrations of hazardous substances in the air (“Official Register of the Socialist Republic of Montenegro” 1982)

· the Regulation on Analysis Methodology, Timeframe and Forms of Informing on Results of Monitoring and Detecting Harmful Substances in the Air on the Sources of Pollution (1982); and

· the Decree on Determining Sampling Points for Measuring Expert Analyses and Determining Air Pollution in Montenegro (1986).

Legal acts on water 

· Act on Waters (1995)

· Act on Water Supply, Discharge of Waste Waters and Solid Waste Disposal for municipalities of Herceg Novi, Kotor, Tivat, Budva, Bar, Ulcinj and Cetinje (“Official Register of the Republic of Montenegro”, No. 46/91)

Legal acts on waste management: 

· Act on Maintenance of Hygiene, Collecting and Usage of Wastes (“Official Register of the Republic of Montenegro”, Nos. 20/81, 26/81, 2/89, 19/89)

· Book of Regulations on criteria for choosing location, methods and procedures of disposal of waste substances (“Official Register of the Republic of Montenegro”, No. 56/00)

Within nature conservation the Act on Nature Protection (“Official Register of the Republic of Montenegro”, Nos. 36/77, 2/89) protects nature as a whole, and particularly areas of special natural values, nature landmarks and natural rarities. The Act on National Parks (“Official Register of the Republic of Montenegro”, No. 47/91), defines protection, conservation and management of national parks, as natural assets of general interest. and there is also a Decree on Protection of Rare, Scarce, Endemic and Endangered Plant and Animal Species (“Official Register of the Republic of Montenegro”, No. 36/82)


If we look at the related regulations, that are not directly environmental ones, however, that have a huge impact on the management of the environment in a given country or entity, we have to mention the followings:

· the Act on Forests (“Official Register of the Republic of Montenegro”, No. 55/2000) which specifies that forests, as natural reaches and assets of general interest, are renewed, maintained and used;

· the Act on Hunting (“Official Register of the Republic of Montenegro”, No. 47/99) determines breeding, protection, hunting and usage of wild animals. 

· the Act on Sea Fishery ("Official Register of the Republic of Montenegro ", no. 26/92) defines catching, breeding, improvement and protection of fish and other sea animals, as well as removing of sea plants

· the Act on Freshwater Fishery (“Official Register of the Socialist Republic of Montenegro”, Nos. 39/76, 51/76, 34/88; “Official Register of the Republic of Montenegro”, no. 4/92) 

Finally we have to mention the Act on Regional Planning and Land Use (1995), which sets the criteria for developing coordinated regional and town plans, their implementation as well as the competencies and tasks concerning their adoption. 
The necessary institutional setting is also present at the top of administration in Montenegro since the establishment of the Ministry of Environmental Protection in 1992, which marked the beginning of active state regulation on solving environmental protection problems. 

2. Environmental Law Drafting in process

The following laws are drafted in cooperation with foreign experts:

· Act on Environment

· Act on Construction Areas

· Act on Water Resources

· Act on Forests The Act on Environment and Nature Protection and Improvement
· Act on Mining Industry

As was referred earlier when mentioning the lack of harmonization between the Serbian and Montenegrin (environmental) laws, the latter phenomenon has its impacts on law drafting as well. There were no efforts yet between the two constituent republics for harmonizing the drafting of their respective environmental legislations. 

Now the environmental legislation drafting project called YUGOLEX (see: Part II. FRY) will hopefully be implemented in the Republic of Montenegro in its Phase II (2003-2005). 

3. Achievements, needs

One of the greatest achievement in the Republic of Montenegro Constitution is that it declared the Republic of Montenegro an ecological state, probably first in the World. This nevertheless entails much work to implement, and this is a heavy burden on the legislative organs of the republic.

The Ministry participated at the projects with the following institutions:

· The World Bank - creation of the National Ecology Action Plan (preparatory phase)

· UNDP - in creation of the National Report on the Implementation of Agenda 21 for the past 10 years which is to be presented at the World Summit on Sustainable Development (Rio +10) in Johannesburg

· within the Stability Pact, that is the Regional Environmental Reconstruction Programme (REReP), many projects are being realized

· UNECE - with which the Review of Ecology Performance in Montenegro is being done

· UNEP - the second stage of the Arza Cape decontamination is to be realized 

· OSCE/ODIHR - project of creating tourism-recreational chart of Bjelasica region

· Adriatic - Ionic Initiative - the project Joint Overall Programme for Adriatic–Ionic Region Waters Protection

· Regional Cooperation with Albania at the protection of NP Scadar Lake

The Government of the Republic of Montenegro, ministries and other relevant authorities carried out a number of activities including the following:

- National Council for Sustainable Development was formed, which unifies governmental, non-governmental and business sector, and its main task is to promote and supervise implementation of national strategic documents related to sustainable development, conflict solutions in terms of the environment-development relation, assistance to the Government in implementing global agreements such as Agenda 21, international conventions, etc.

- In March 2001, a strategic document Directions of Montenegro Ecological State Development, was developed in co-operation with the UNCED. This document reflects the particularity of Montenegro regarding unique natural characteristics and represents the basis for establishing sustainable development through the integration of economic, ecological and social development. 

A clear need of the country legislation is to update its laws regarding environmental protection. Besides the Environmental Protection Act, the EIA Regulation and the Act on Waters, other main environmental laws are from the pre-war Yugoslav era. Some sectoral laws, having indirect relevance for the environment are already updated, but major fields of this branch of law (e.g. air quality protection, noise abatement, soil protection and waste management, etc.) are still to be regulated in an EU-harmonized manner. 

Aims in the environmental protection policy are the manners of financing, legal support, organizational – institutional factor, as well as all forms that the society provides with the aim of efficient environmental protection and improvement:

· Strengthening legislation in terms of introduction and implementation of international standards and norms in the field of the environmental protection

· Improvement of the environmental protection financing system

· Introduction of basic elements of the environmental protection management system (ISO 14000)

· Emphasizing ecological characteristics and ecological marking of products

· Creation of integral cadastre of environmental polluters

· Monitoring all segments of environment

· Improving of environment impact assessment

· Decentralization and functional unity of the environmental protection system

· Education and culture in the function of sustainable development

· Introduction of integral information system

· The protection of agricultural land and rural areas

· Preserving water ecosystems and water resources protection

· Protection and improvement of air quality

· Protection of forests and sustainable development of mountains

· Protection of sea and coastal region

· Protection of culture values and monument heritage

4. Priority environmental legislation

Owing to the lack of information no priority legislation areas can be defined in this stage of the research yet.

Kosovo/a under UN interim administration
1. Overview of the present environmental legal setup 


The Federal Republic of Yugoslavia is made up of the Republic of Serbia and the Republic of Montenegro
. The Republic of Serbia, in turn, includes the provinces of Vojvodina and Kosovo/a under UN interim administration
. At the moment, the United Nations Interim Administration Mission in Kosovo (UNMiK) is the de iure government in Kosovo/a. 

The Special Representative of the Secretary-General (SRSG) issued a Constitutional Framework for Provisional Self-Government UNMIK/REG/2001/9 - 15 May 2001. It envisages the setting-up and development of self-government in Kosovo/a until the final decision is pending, the responsibilities of the Provisional Institutions of Self-Government are – inter alia – the following:

“5.1 The Provisional Institutions of Self-Government shall have responsibilities in the following fields: 

(i) Environmental protection;”

The environmental administrative functions will be performed in Kosovo/a by the so-called Administrative Department of Environmental Protection, established by the UNMIK/REG/2000/32 - 24 May 2000, on the Establishment of the Administrative Department of Environmental Protection. The Department shall be responsible for the overall management of matters relating to environmental protection in Kosovo/a. The Department shall implement the policy guidelines formulated by the Interim Administrative Council in the field of environmental protection.”

There hasn’t been any environmental regulation enacted neither by the SRSG nor by the Interim Administrative Council, but this does not mean that there is no applicable environmental regulation in Kosovo/a. It is because UNMIK/REG/2000/59 - 27 October 2000, the Law Applicable in Kosovo states that 

“1.1 The law applicable in Kosovo shall be: 

a) The regulations promulgated by the Special Representative of the Secretary-General and subsidiary instruments issued thereunder; and 

b) The law in force in Kosovo on 22 March 1989. 

In case of a conflict, the regulations and subsidiary instruments issued thereunder shall take precedence.” 

Some examples of these norms:

· Act on Environment was passed by the SAPK Parliament in 1987/88;

· Spatial Plan 1996 for the Republic of Serbia was designed to provide a sustainable development policy framework for Kosovo/a until 2010, but ethnic Albanians may reject its applicability under the present political circumstances

Parallel, ethnic Albanians now refuse to recognize the applicability of FRY and Republic of Serbia legislation enacted after 1989, when Kosovo’s autonomy was revoked.

Finally, a new piece of legislation having reference to environmental protection is the UNMIK/REG/2000/53 - 25 September 2000, on Construction in Kosovo in its Section 2 on Construction Permits says:

“2.1 All construction shall require a construction permit issued by the competent municipal authority.

2.2 Municipal authorities shall issue instructions for the application for and the issuance of construction permits, which, in accordance with the applicable law, as defined in UNMiK Regulation No. 1999/24 of 12 December 1999 on the Law Applicable in Kosovo, shall specify, inter alia, technical, safety and environmental requirements; requirements relating to water, electricity and sewage connections for the proposed construction; and time limits for decisions by the municipality.”


As concerns the regulation of environmental issues in a more substantive way, the Constitution contains direct reference to environmental protection as a priority state objective, but not as a human right. There is no draft so far which covers this.

There is a central government organ (a Ministry) specialized on environmental protection, while a central, national or domestic environmental authority is contained within the proposed draft Environmental Protection Law.

The polluter pays principle covers the damages, a specific environmental damage, the costs of reinstatement, the costs of prevention and the costs of monitoring and control.

There are specific provisions concerning environmental liability in the Civil Code, but in a very limited sense, just like in the Criminal Code and in the general administrative law. No such law as privatization law exists.

Horizontal Environmental Regulation

There is no SEA (strategic environmental assessment) regulation existing in the country for drafts of laws or policy documents, and there is an EIA regulation existing in the country, but the requirement is mentioned very briefly in a regulation dating back to the 1980s. 

Industrial Activities, Industrial Risks

There are requirements for plans for emergency responses for dangerous industrial activities, since UNMiK has a Department of Civil Protection for handling emergency cases. This also means that the public is informed on dangerous activities and emergency response options. 

The IPPC as it is specifically identified and adopted as a formalized official concept, is a very new concept that at this point has yet to be integrated into a policy or a legal act in Kosovo/a.

The BAT (best available techniques) does not appear in general policy provisions, in the general environmental policy provisions, and is not connected with permitting

Air Quality

The country is not divided into regions on the basis of ambient air quality requirements. There is a sporadic monitoring for ambient air quality. There is no set of specific regulations for point sources or for mobile sources. There are no specific regulations for greenhouse gas emissions, for ozone depleting substances and for waste incineration plants or for point and diffuse sources.

Chemicals and Biotechnology

The chemicals (substances and preparations) are qualified as hazardous on the basis of the OECD/EU qualities. There are no similar regulations like Good Laboratory Practice or other qualifying procedures for monitoring, evaluation, testing of chemicals. There are no regulations like those in connection with GMOs or GMMOs.

Water

There are requirements for setting up strategies of the improvement of water quality, the water protection covers the water discharges into the surface waters in general, but there is no separate set of regulations for groundwater pollution. The major legal instrument for the above discharges is the authorization, and there are different water quality objectives for drinking water. There are provisions and policies for the improvement and management of urban wastewater treatment in general.

Waste

There is an old law from 1984 that addresses collection and handling of urban waste. 

The waste management regulations are not based upon waste management plans, also, this is not within the competencies of the above mentioned Ministry. The central authority in Kosovo/a responsible for this issue is the UNMiK Transitional Department of Trade and Industry.

To our knowledge, there is no specific law addressing waste incineration.

Nature Conservation

Nature conservation is based mostly upon the regulation of protected species and protected areas in the existing applicable law. The new elements of nature conservation, such as natural habitats do not appear in law.

Noise

The noise emission limits do not form a part of product standards specifically. There are no specific product standards for household appliances.
Miscellaneous

Other topics that were not mentioned specifically above are not regulated in Kosovo/a. 

2. Environmental Law Drafting in process
The environmental legislation drafting project called YUGOLEX (see: Part II. FRY) unfortunately does not cover Kosovo/a under UN interim administration in its territorial scope. This means that the harmonization of Kosovo/a environmental regulation is dependent upon other sources of assistance, and may be conditional upon genuine local Kosovo/a initiatives towards donor agencies and expert institutions.

Kosovo/a’s Parliament is scheduled to review a proposed Environmental Protection Law, which would provide a legal framework for environmental protection. 

Besides this effort, the Ministry is currently drafting an EIA regulation in preparation of the approval of the proposed Environmental Protection Law that will be submitted to Parliament. Also the Ministry is in the preliminary phases of attempting to draft a new Water Law.

Currently, the UNMiK Transitional Department of Trade and Industry has provided a proposed draft Law on Waste and a proposed draft Law on Establishing the Public Utilities Regulatory Commission and submitted them to the Special Representative to the Secretary General in UNMiK. Approval is pending.

The Ministry has been coordinating with DANIDA (Denmark) to provide assistance in drafting more specific regulations on the matter of environmental protection. 

3. Achievements, needs

As a very recent development of environmental legislation in Kosovo/a, the new law on environmental protection was presented to the Parliament on 31st of October 2002 for the first reading. It was approved overwhelmingly, (over 70% of Parliament, 90% of present). It is passed on to relevant committees with a vote of 88 in favor and only 2 against. Currently, the draft law is in the Committees of Trade and Industry, Environment/Spatial Planning, Budget and the one on Rights and Interests of Communities. While the text goes through parliamentary review, only some minor changes and amendments are expected to be done, though the nature of these changes is unknown and the length of the process is also not known.

Other laws being developed are a Water management law, however, it is not considered an environmental law as such.

An administrative instruction on fines (signed by the minister) recently was promulgated. It is not a new law itself, it simply converts antiquated fines under Yugoslav/Serbian/Kosovo law into Euros. The reason for the change is that judges were not imposing any civil fines since 1999 because the fines were defined by law in Dinar and not in DM or in Euro. 

The Central Legal Division of UNMiK is currently trying to draft as many sub-legal acts as possible under the current Environmental Protection Law. The most importants are on Environmental Impact Assessment and Emission and Discharge Standards.

4. Priority environmental legislation

Owing to the specific legislative situation in Kosovo/a, and due to the special regulatory regime of this territorial unit, there can be no consequence drawn regarding needs and priority in environmental legislation.

Former Yugoslav Republic of Macedonia

1. Overview of the present environmental legal setup 


Since FYR Macedonia was also a member republic of the once-existed Socialist Republic of Yugoslavia, the basics of environmental legislation are identical with the other former Yugoslav countries’. These are the slightly outdated former Yugoslav laws, that do not meet the present requirements any more. But – as a relative advantage – in FYR Macedonia the environmental legislative process has already been started at the end of the ‘90s, thus there are some new results of such development in place that qualify the environmental law in force quite promising. 

The Stabilization and Association Report
 provides a general framework for better understanding:

„4.3.3. Environment

Following the first National Environmental Action Plan (NEAP), covering the period 1996-2000, a second Plan is now being developed. This takes into account the country’s efforts to come closer to EU policies, covering the period of implementation of the SAA. However, a comprehensive medium to long-term strategy is still missing. Major efforts will be needed to progressively approximate the country’s legislative system with the Community environmental acquis. The task is hindered by lack of resources in the environmental authorities.”


The national report prepared by FYR Macedonia to the Johannesburg summit indicates
:

„The Constitution of the Republic of Macedonia establishes the organizing and humanization of the living space and the improvement of environment and nature as basic values. The adoption of the Law on Environment and Nature Protection and Promotion in 1996 was an important step towards the realization of the constitutional right to live in a healthy environment, and at the same time, it recognized the need for solution of the problems in this area.

An important step towards securing more efficient environmental protection was made in 1998 with the establishment of a separate Ministry of Environment, which was renamed Ministry of Environment and Physical Planning (in the year 2000), along with the Agency of Environment, Spatial Information System and the State Environment Inspectorate.”


We shall provide a summary of the present legal setup mostly on the basis of a current UN ECE report
. (The citations from the report are indicated by quotation marks.)

“The legal system has three levels: the Constitution at the highest level, laws at the second, and sub-laws (normative acts such as decrees, regulations, decisions, instructions, orders) at the third.”

The Constitution encompasses three elements in connection with the environment 

· takes the protection of the environment as a fundamental value of its constitutional order (Article 6, item 10 of the Constitution). 

· “everyone has the right to a healthy environment to live in”, but also “everyone is obliged to promote and protect the environment. The Republic provides conditions for the exercise of the right of citizens to a healthy environment”. (Article 43). 

· Article 55, paragraph 3, provides for the possibility, by separate law, to restrict the freedom of the market and entrepreneurship for reasons of protection of the natural and living environment or public health.

“The framework Law on environmental protection is the Law on the Environment and Nature Protection and Promotion adopted in 1996 (Official Gazette No. 69/96), which follows the principles of the 1994 Model Law on the Environment of the Council of Europe. … The Law seems very comprehensive, embracing nearly all aspects of environmental protection. On the other hand, it would be very difficult to implement and enforce because its provisions are too broad in terms of appropriate procedures. The Law is not consistent with the environmental legislation of the European Union.”

Thus the Act on Environment and Nature Protection and Improvement (adopted in 1996 - the Act on Environment and Nature Protection and Improvement (“Official Gazette of RM” No: 51/00, revised version) may be taken as general framework law. 

The Act specifies some of the basic rights and obligations of the Republic, of legal and private entities, concerning environment and nature protection and improvement, activities financing (in part only), supervision and penalties for violations of the provisions of the Law. It is far from a comprehensive law and one can not expect it to regulate all issues related to this very complex area, in which around hundred laws and subsidiary regulations, mainly inherited from the former SFR Yugoslavia, can be identified. Furthermore, the standards integrated in these laws are far away from the moment they are supposed to be implemented in, thus becoming normatively un-enforceable.

There are no regulations on the solid waste treatment. Consequently, there is no policy on the waste collection, transportation and storage or treatment. There is no systematic monitoring program. The present state of the hazardous waste seems to be even more complex. The Act on Waste and the Act on Public Hygiene, Communal Solid Waste and Industrial Waste Collection and Transportation ("Official Gazette of RM" No. 37/98) set for the regulatory framework regarding waste. 

A new development in this field is the new adopted Act on Local Self-Government, which transfers the responsibility for the communal waste disposal to the municipalities, but it still requires further elaboration in order to be really effective.

The legal framework in force consists of the Act on Air Protection against Pollution ("Official Gazette of SFRY" No. 20/74), 6/81, 10/90 and "Official Gazette of RM" No. 62/93). The polluters in the FYR Macedonia are being identified and, in this context, the Cadastre of Air Polluters is under development. 

The Act on Waters ("Official Gazette of RM" No. 4/1998, 19/00) regulates the conditions and the manner of use and exploitation of water, water protection against harmful impacts, water resources protection against exhausting and contamination, water management, sources and manner of financing the water management activities, conditions and manner of water management activities performance, allowing water use under concession, international water resources and other issues of relevance with regard to the establishment of a unique water management regime in the FYR Macedonia. Also it regulates the releasing of the discharges into the recipient. There is no separate set of regulations for groundwater pollution, but in the Act there are legal rules for groundwater pollution.

The Decree on Water Classification ("Official Gazette of RM" No. 18/1999) classifies surface water resources (watercourses, lakes and accumulations) and ground water resources. The Decree refers to mineral and thermal water resources as well. According to the Decree natural and man-made watercourses, sections of watercourses, lakes, accumulations and ground water resources, which are classified according to their purpose and the degree of purity, belong to five different categories.


There are other water protection requirements, mostly dated back to former Yugoslav times, such as the Book of Regulations on the Manner of Determination and Maintenance of Protected Zones around the Springs Used for Drinking Water ("Official Gazette of SRM" No. 17/1983).


There are some other regulations to be mentioned, which have some conflicting provisions and discrepancies:

· the Act on Ohrid, Prespa and Doyran Lakes Protection; 

· the Act on National Parks Protection; 

· the Act on Forests; 

· the Act on Water; 

· the Act on Fishing; 

· the Act on Hunting; 

· the Act on Pastures Use, 

· the Act on Plants Protection,

· the Act on Geological Research and Exploitation of Mineral Raw Materials,

· the Act on Spatial and Urban Planning, Law on Investment Projects Implementation. 

In terms of EIA requirements the Act on Investment Development ("The Official Gazette of R.M." no.15/90,11/91, 11/94, 18/99), the Act on Spatial and Urban Planning ("The Official Gazette of R.M." no.4/96, 28/97,18/99 53/01), and Act on Supplements and Changes to the Act of Environment and Nature Protection and Promotion has been adopted recently (2002). This is based upon a list of operations, but is regulated in a broad, general way. 


The same supplement of the framework act covers provisions in connection with the implementation of the CITES, the Basel Convention and also Espoo Convention issues.

The chemicals have no direct regulation, but general ones. There is no mention on GMOs or biotechnology.


The whole situation provides a mixed picture, where there are still a lot of gaps and inconsistencies within the legal system, thus a careful and overall systematic legislation is needed. 


A Stabilization and Association Agreement has been signed between the EC and FYR Macedonia in April 2001. Art. 103. deals with the priorities of cooperation, where environment has also a place.


Under the Agreement a programme for approximation of the national legislation to the EU legislation have been adopted in May 2002. There are 27 working groups responsible for the work, and Group no. 7 is in charge for the environment. Within this WG several sub-groups have been formed, based on the groups of EU environmental legislation.
 

2. Environmental Law Drafting in process
The EU supports the Former Yugoslav Republic of Macedonia in its efforts to make the economic and commercial legislation compatible with that of the EU through technical assistance to draft new laws.

The following efforts in drafting are made

· The Act on Environment and Nature Protection and Improvement. It will replace two existing laws: the Law on the Protection of Rare Species and the Law on the Conservation of National Parks, and it will present an integrated approach in line with EU directives;
· There is a process of preparation of new legislation on waste management;

· Also the Act on Air Quality is under preparation, supported by the GTZ through financial and technical assistance;

· REReP 1.9. – also in connection with air quality;

· The relevant legislation has been prepared and the Act on Special Natural Heritage is in a stage of adoption;

· Draft version of the Act on Environmental Impact Assessment has been prepared by the MoEPP;

· The new Act on Poisons is under preparation, which would cover hazardous chemicals also;

· Phare 99 – capacity strengthening of the Ministry of Environment;

· Although recently changed and amended, the Law on Waters is under revision. The intention of the Ministry of Agriculture, Forestry and Water Resource Management is to harmonize water policy and water management issues with the relevant EU directives;

· the following projects are anticipated
:

· the revision of the framework act on environment, first of all in connection with EIA, IPPC and access to information,

· water resources management framework legislation,

· nature conservation draft law,

· spatial planning legislation. 
The EU helps the relevant Ministries in the development of national strategies for waste water and solid waste. Support is given to the Ministry of Environment to manage and enforce national environmental policy.

Future assistance to the Former Yugoslav Republic of Macedonia will be delivered under the new CARDS programme to support the country in the framework of the Stabilization and Association Process.

From among the above list at the end of October 2002, the following news may be mentioned
:

· the Law of air quality it is still to be presented to the Government and later to the
Parliament probably in the beginning of December;

· a new project has been started with GTZ for implementing regulations in air quality; 

· an Action Plan of reform in the Local Government and the requirements of the new Law of Local Governments is underway;

This latter needs further clarification. According to the UN ECE report: „A serious disadvantage in environment law is the absence of measures to decentralize some responsibilities to the local level. However, a first step to change this situation was the adoption of the Law on Local Self-Government at the beginning of 2002. Its article 22, paragraph 1, item 2, clearly states that “municipalities shall be competent for the following actions: protection of the environment, nature and space regulation; measures for the protection and prevention of water, atmosphere and land pollution; protection against noise and ionizing radiation”. The Law also states that all relevant legislation should be consequently revised and amended by the end of 2003.”

As it is quite clear from the above list, the entire environmental legislation is currently under revision. New laws or amendments to existing laws on specialized areas of environmental protection are planned. 

3. Achievements, needs


The basic constitutional provisions are in place and there is a relatively quick development at the second half of the 90s to cope with the need of modernization of environmental legal system. One good example is the revision of the framework act on environment, even if it is not absolutely in line with EC requirement. This also means that beside the need to regulate some fields of environmental law which have been neglected up till now, plus the amendment of existing legal regulations (see Chapter 2 and 4), also implementation is a weak point.

According to the CARDS document
 the main objectives are:

“(1) To favor the gradual process of harmonization of the country’s legislation with the European Community’s legal standards and to contribute to the implementation of the second National Environmental Action Plan;…

(5) To provide assistance to the Ministry of Environment in the process of gradual approximation of legislation with the European Community ‘acquis’.”

Later under the heading ‘Programmes to be implemented’:

“Technical assistance will be provided to the Ministry of Environment and Physical Planning to support the process of harmonization of the national environmental legislation with the Community ‘acquis’. The assistance will be aimed to analyze existing legislation and drafting new legislative texts.”

4. Priority environmental legislation

.


The priorities as defined below are based upon the country’s own estimates and the present situation of environmental legislation.

Legislative priorities:

· chemical management legislation as first priority;

· noise abatement legislation as first priority, then

· review and adopt the new framework legislation (IPPC, access to information, etc.;

· finalize and adopt nature conservation legislation;

· finalize and adopt the new water resources legislation;

· develop waste management framework law;

· development of air quality legal system;

· development of spatial planning legislation;

· development of the structure of an environmental fund;

· development voluntary agreements conditions (as a precondition of further training);

· development of economic instruments, among other to raise revenues for the fund, but also product labeling, etc.

other issues connected with legislation:

· training staff;

· voluntary agreements training;

· training public participation;

· development of environmental information system.

The latter of the above is based on the usual handicaps of the countries of the region, such as:

· low level awareness;

· local level staffing,

· limited monitoring.

For the new CARDS programme FYR Macedonia is planning to propose a project for developing the new laws for underground water, soil and noise and some implementing legislations for the laws that we will developed with the ongoing project.
 

General issues within SEE region

1. Transposition of EU environmental legislation


EU environmental legislation has not been the target subject area in the past decade, but it became more and more important during the recent 2-3 years, also for countries having signed Stabilization and Association Agreement EU approximation is a legally binding question, for the others it is also a must. This means, that the newly adopted legislation in the countries and other localities should get closer to the EU legal requirements, and in most of the cases it is the top priority. In case of new drafting projects – such as the 2001 project in Bosnia and Herzegovina – it was primarily the EU environmental law that has been taken as a cornerstone. The set of act may be taken as the basis for further legislation, but still a lot of secondary regulations need to be drafted. 

Unfortunately, systematic gap analysis evaluating the relationship of a country legislation and the EC environmental law is not available. As an example, there has been a gap analysis of waste legislation in Croatia, but it did not cover other areas of environmental law, this overall assessment is starting soon. 


If now we try to provide an overall and brief picture on the present situation of transposition then it would be better not to look at the experiences according to countries/entities – which has already been done previously -, but according to regulatory areas.

1. Horizontal legislation


This covers again two major fields of legislation:

· the constitutional settings or the general requirements and

· the horizontal measures in terms of EU law.

Within EC legislation ‘constitutional’ issues are those which are regulated in the primary legislation and which are going to be covered by the proposed Charter of Fundamental Rights. In case of constitutional background, all the laws have some reference to the right to environment, also the obligations of the state to regulate and control environmental protection. Usually the basic principles are present either as parts of some framework legislation or within the environmental action plans or drafts of such plans or laws.


There are major challenges for drafting if we go into the depth of horizontal legislation, from among which we mention four elements only:

· Environmental impact assessment appears in the legislation in one way or another, but usually the details of the content and the procedure are far from being satisfactory. In this respect the situation is getting better if we look at the EIA provisions of the past 2 years. 

· Strategic environmental assessment (SEA) is not regulated in the region, thus there is a good chance to cover is together with the approximation to the general EIA provisions.

· IPPC regulations (we mention this under horizontal legislation, although in the official EU documents this belongs to the rules of industrial risks, but we also take it as a characteristic element of the implementation of basis principles) are present only as references to principles, but not as procedural rules or questions of merit. For example, BAT is never used as a basis for setting direct requirements.

· Access to information and public participation (this is not a separate part of EU law, but will soon become, after the adoption of implementing regulations of the Aarhus Convention as an EU directive). Usually, both areas are mentioned as principles, the access to information rules have some legal background without the necessary guarantees. The same is even more the case as the public participation rights concern. Both may have some roots in general administrative procedure regulations. Some countries now provide the conditions for NGO movements, but the participatory issues referred to are not more than general public administration procedural provisions, without real meaning.

· Polluter pays principle, civil liability or financial measures, etc. The principle itself is always mentioned, and also the possibility to develop market measures appears more and more in the newly adopted laws. Civil liability has only a limited reference to specific issues concerning environmental damages.

2. Waste legislation


This is the field of legislation that suffers probably the most from the scarcity of appropriate rules. In most of the countries there are references to hazardous wastes, sometimes as a consequence of participating in the Basel Convention, also municipalities used to get the task to take care of municipal waste, but as a rule neither the framework, nor the details are regulated extensively. Interestingly enough, sometimes there are rules for special types of wastes, but without having the necessary framework, for example having a system of authorizations of the different waste treatment operations.


A specific problem here, which has also relevance in the EU system, is the need to regulate the abandoned or existing landfill sites, which have been opened without any safeguard measures (see the same problem in the landfill directive). This problem is rather financial resource oriented then legal.

3. Water


Water legislation, as concerns the problems of water management, is usually in place, having public ownership of waters. Sometimes there are even references to a river basin (drainage basin) concept. The use of water is regulated, also the payment for the different water uses, but not in a detailed way and the need for management strategies is only the requirement of some recent laws. Also the prices are not market prices.


Water quality protection is not developed properly, for example there are usually no requirements to get a discharge permit. Fines and obligations are in the foreground and the legislation is not focusing on prevention. Groundwaters are usually not covered by specific provisions, as there is a lack of rules in connection with regulations of specific water uses.

4. Air


Air quality protection has at least two different aspects:

- there are standards and requirements based on air quality standards on the one hand in a relatively general way, while 

- in connection with international commitments one may find the new and modern methods and instruments in a detailed way as well.

The overall situation is not satisfactory. Countries should develop emission regulations on the basis of air quality requirements, which should contain zones – also vulnerable ones -, air quality limit values, standard for emissions, authorization procedures, monitoring and reporting requirements, etc. 

5. Nature


The protected areas – national parks, etc. – and protected species, also the most important international conventions are usually regulated, while the habitat or biodiversity do not have proper legislation. Although nature conservation is probably the most advanced in the region, still a lot has to be done to cope with the new principles and methods.

6. Chemicals and biotechnology


The legal setting relevant to chemicals is generally very weak and narrow. There are very few of such requirements as appear in the EU rules on classification, labeling and packaging of hazardous chemicals and also the scope of the existing regulations is very limited. Biotechnology is not covered at all.

7. Industrial risks


The Seveso-type regulations are not available, and this is also true for the implementation of the Helsinki Convention. The risk assessment requirements are not covered, while in some countries the eco-labeling is mentioned, but without a real life-cycle analysis. Environmental management provisions have sometimes basic references, but far from the EC or even ISO systems.

8. Noise


We do not have any meaningful information about noise abatement regulation, but is seems to be that the question of noise is delegated to the authority of municipalities.

2. The ongoing legal drafting or approximation projects

One of the main sources of renewing environmental legislation in South Eastern Europe is the Stabilization and Association process (SAp)
. It was initiated when the EU decided to bring basic stability and prosperity to the South Eastern European region, and in May 1999 the European Commission set out the SAp programme itself.

Members of the stability pact are:

· The European Union Member States and the European Commission 

· The countries of the region and their neighbors: Albania, Bosnia-Herzegovina, Bulgaria, Croatia, FYR Macedonia, Hungary, Romania, Slovenia, FR Yugoslavia and Turkey, Moldova 

· Members of the G8: USA, Canada, Japan and Russia 

· Other countries: Norway and Switzerland 

· International organizations: UN, OSCE, Council of Europe, UNHCR, NATO, OECD, WEU 

· International financial institutions: World Bank, International Monetary Fund (IMF), European Bank for Reconstruction and Development (EBRD) and European Investment Bank (EIB), CoE Development Bank 

· Regional initiatives: Black Sea Economic Co-operation (BSEC), Central European Initiative (CEI), South East European Co-operative Initiative (SECI) and South East Europe Co-operation Process (SEECP)

Within the stability pact, international and bilateral donor activities are initiated which meet the needs of the region. Here, all activities of the international community in the region are coordinated. Projects, such as infrastructure investments, regional initiatives can be found. Furthermore, donors present their strategy, planned and ongoing projects. Under the stability pact, the Regional Environmental Reconstruction Program REReP is the only component that explicitly addresses environmental issues.

In the SAp, the countries of the region undertook to abide by the EU’s conditionality and use the SAp, and in particular the Stabilization and Association Agreements (SAA) when signed, as the means to begin to prepare themselves for the demands of the perspective on accession to the EU.
 

On 22 October 2001 for instance, the European Commission adopted a strategy for programming EUR 197 million in assistance over the coming three years, focused on tackling regional problems in the western Balkans and on raising levels of regional co-operation between the countries of the region. The main priorities to be focused upon with these funds are management of international borders, regional infrastructure development and helping the countries build stronger national institutions.

Thus CARDS supports the participation of Albania, Bosnia and Herzegovina, Croatia, the Federal Republic of Yugoslavia and the Former Yugoslav Republic of Macedonia in the Stabilization and Association process (SAp). Some 10% of the available CARDS budget will be directed to supporting the regional cooperation component - totaling, in the period 2002-2004, as mentioned, EUR 197 million. The CARDS Regional Strategy Paper identifies one of the four areas for support as 

· support to help plan the integration of the region's transport, energy and environmental infrastructure into the wider European networks. 

According to the Report from the Commission (The Stabilization and Association process for South East Europe First Annual Report, Brussels, April 4, 2002, COM(2002) 163 final), „all of the countries of the region have embarked on strengthening democratic process and institutions, respect for the rule of law and human rights. It is a process which is increasingly bringing experts from the region in important fields of policy into close contact with EU counterparts who over an extended period will explain best EU practice and offer ideas on how to best make progress in the integration and alignment process.” With regard to environmental legislation, it took shape in cooperative law drafting projects in the countries of the region, involving international and regional experts in restructuring environmental legal systems to be in line with the EU environmental acquis.

The CARDS Assistance Programme to the western Balkans, Regional Strategy Paper 2002-2006, and its Multi-annual Indicative Programme 2002-2004, includes reference to the issues of environmental protection, too. Under two headings the topic is exhaustively discussed; these headings are European Networks for Sustainable Development and Infrastructure Development.


If one wishes to provide a survey of actual projects on drafting, it would be essential to get acquainted with all the ongoing projects in details, as some of them may have drafting elements, although they are not focusing on drafting. In our estimate we use the Working paper - REReP 1.9. "Capacity Building for EU Approximation in South East Europe" - Assessment of the situation and readiness of SEE Countries for EU approximation, the focus on Capacity Building, Assessment of international donor activities (second draft, 16/09/2001).

EU-funded projects and financial data

	ONBNOVA and PHARE ongoing projects and pipeline as of September, 16, 2001


	Country
	Program 
	Project name
	Budget EUR 
	Published
	Status

	Albania
	PHARE
	LAND USE POLICY PROJECT.
	1070000
	15.05.01
	Closed (since 03.08.2001)

	Albania 
	PHARE
	Technical Assistance to the Ministry of Public Works. Water Infrastructure Programme Management Unit.
	500000
	 16.06.2001
	 Open (until 15.10.2001) 

	Bosnia-Herzegovina 
	OBNOVA
	Technical Assistance Unit in Bosnia and Herzegovina 
	
	01.03.99
	Closed (since 27.07.1998) 

	Bosnia-Herzegovina 
	PHARE
	Technical Assistance in Public and Environmental Health
	1200000
	16.07.99
	Closed (since 31.08.1999) 

	Bosnia-Herzegovina 
	PHARE
	Water Institutional Strengthening Project in Bosnia Herzegovina
	1000000
	17.09.99
	Closed (since 08.11.1999) 

	Bosnia-Herzegovina 
	OBNOVA
	Regional and Enterprise Development
	3000000
	07.08.00
	Closed (since 26.10.2000) 

	Bosnia-Herzegovina 
	OBNOVA
	Support to the Common Institutions of the State of Bosnia and Herzegovina
	1800000
	06.10.00
	Closed (since 15.01.2001) 

	Bosnia-Herzegovina 
	OBNOVA
	Technical Assistance to the UDT Sustainment De mining Programme
	
	15.06.01
	Open (until 17.09.2001) 

	Bosnia-Herzegovina 
	OBNOVA
	Programme for Development of Civil Society
	1700000
	20.07.01
	Forecast

	Bosnia-Herzegovina 
	OBNOVA
	Inter municipal Networking and strengthening Local Government Institution in Bosnia and Herzegovina
	1000000
	 8.03.2001
	Closed (since 25.05.2001)

	Bosnia-Herzegovina 
	PHARE
	EC Environment Programme for Bosnia Herzegovina
	1000000
	 7.09.1999
	Closed (since 08.11.1999) 

	Croatia 
	OBNOVA
	Support to the Croatian Government authorities in charge of coordinating programming managing and monitoring EU financial assistance
	1500000
	05.07.00
	 Closed (since 14.11.2000)

	Croatia 
	OBNOVA
	Support to the Ministry of European Integration in the process of the approximation of law
	900000
	05.07.00
	Closed (since 14.11.2000)

	FYROM
	PHARE
	LOCAL GOVERNMENT DEVELOPMENT
	1800000
	23.12.2000
	Closed (since 20.06.2001)


As for the FRY, with the change of regime in October 2000, the FRY became a full participant in the Stabilization and Association process; the Commission Staff Working Paper titled Federal Republic of Yugoslavia Stabilization and Association Report (Brussels, April4, 2002, SEC(2002) 343) gives more details on the respective SAp and CARDS programmes.

It confirms the layout of environmental competencies, and notes that FRY cooperates with its neighbors on environmental issues through the Regional Environmental Reconstruction Programme (REReP).

The CARDS Assistance Programme has specific focus in every country of the region; in the FRY, according to the CARDS FRY Country Strategy Paper, a continued support for the socio-economic rehabilitation on the country will be provided, since that is key to enabling FRY to pass through its current restructuring and reform stage. Under (2) Economic recovery, regeneration and reform, focus is partly on (c) environment. 

The main elements necessary in this regard are: creating a well functioning legal, policy and institutional framework, strengthening the municipal institutions responsible for solid waste and waste water management, investing in waste management sites and sewerage facilities, helping heavy industry to reduce their emissions and foster regional environmental co-operation. Environmental audits on parts of the energy and heavy industrial plants should be undertaken with a plan to tackle the worst polluters. Environmental considerations will be included in EC assistance programmes specially in the areas of transport and energy, also aiming to improve public health levels in the FRY.

The Country Strategy Paper includes a very detailed agenda for reaching the above-mentioned goal, i.e. a well functioning system of environmental protection. 

As for the financial resources of all the envisaged developments, it can be noted that during the year 2001, some EUR 550 million of EC funds, under the CARDS programme, were allocated for implementation in the Federal Republic of Yugoslavia (FRY).

In the Republic of Serbia / on the federal level, implementation of the 2000 Emergency Assistance programme of EUR 180 million was completed and steady progress made on the contracting of EUR 203 million of EC funding committed in 2001. The main focus of the 2001 programs was: economic reconstruction and reform (energy, agriculture, enterprise development, health and regional/local development and transport facilitation), civil society and media.

As for Montenegro, contracting of funds inherited under the 1999 (EUR 23.3 million) and 2000 (EUR 19 million) EC budgets continued. At the end of 2001, a further EUR 18 million of new funds were committed, the main focus of which was institution building and transport.

In Kosovo/a under interim UN administration, implementation of 2000 programmes worth EUR 262 million continued, with a further EUR 330 million committed during 2001. The main focus of the 2001 programme was: public administration (central and local levels, customs assistance), economic reconstruction and reform (energy, transport, housing, enterprise development, environment) and social development and civil society (media, NGOs and health), financial assistance to the budget.

According to the Annex (MIP-Indicative Allocation of Resources) of the above mentioned CARDS FRY Country Strategy Paper, the following amounts (in EUR million) will be spent on environment in the FRY in the present and the coming two years:

FRY

Republic of Serbia

Kosovo/a


Montenegro

2002

2002 
2003 
2004

2002
2003 
2004

2002 
2003


35,2-45,2 
0,5 
10-13
10-14 

5,0 
3-5 
1-2 

1,7 
4,0

Non-EU-funded projects

The GEF (Global Environment Facility) is a joint effort by three existing agencies - UNDP, UNEP and the World Bank. It acts as a source of financing for solving global environmental problems in four focal areas: 

· Biodiversity 

· Climate change 

· International waters 

· Ozone layer exhaustion

It has nothing to do with EU environmental approximation projects. 

3. Achievements, needs and obstacles – overall picture


From among the country summaries above, some general conclusions may be drawn. Of course, we should not forget, that there may be and there are some differences in country, entity, locality level. Achievements mean here those positive signs of the actual legislation or drafting process which may serve as a solid basis for further legal development, either due to their principal character or state of art level of regulation. Needs contain those conditions, which are necessary for taking further steps. Obstacles on the one hand represent the difficulties the interested countries, regions, localities, etc. have to face and on the other hand list  those problems which have to be solved.

If we wish to summarize the most important achievements in a nutshell, than the followings shall be mentioned:

· the constitutional background is usually available, either in terms of right to environment formula or as a state objective, sometimes both. This means that the importance of environmental legislation is considered by the Constitution;

· international conventions are signed or also ratified in a great extent and have an impact on further development of laws. International conventions shall be taken as – at least – political and in a number of cases legal obligations to proceed in the field of environmental legislation. For example, the ratification of the Espoo Convention concerning transboundary EIA procedures require the adoption of  domestic EIA legislation, etc. ;

· EU approximation is a primary objective, thus it is relatively easy to find the proper reference. It is a general experience within Central and Eastern European countries that the approximation becomes a more and more pressing need in developing legal systems in a certain direction, not only in the field of environment, but in a number of other fields which are also related to environmental interests – judicial supervision due to the development of a rule of law, clear procurement or concession procedures in order to limit corruption, etc.;

· framework environmental laws are also available, although not in a detailed and implementable manner. Framework laws contain the most important provisions of environmental protection and this may in a later stage of regulatory development serve a very good point of reference. It is even more the case if these laws are adopted or amended recently;

· in most of the fields of environmental protection there are some regulations in place, thus sometimes not a whole new legislation but a careful amendment process may be enough. See the comments above in connection with framework environmental laws. This achievement is also important as at least there are some – even very basic – provisions in place, thus the given field of regulation may be taken as an already present part of the legal system. Of course, these environmental regulatory sectors or media specific regulations are not always satisfactory, and further drafting work is needed;

· there are also elements of administrative law and civil law which make future implementation of environmental laws a bit easier. Environmental law may not stand alone, this is a part of the legal system as a whole. Also in most of the cases the available legal instruments are not environmental specific – see the system of authorizations, the conditions of monitoring and control, the different administrative, civil or criminal liability provisions – or they only develop environmental specialties in a later stage of development. Without a rule of law system of administrative procedure, public participation may not work. Without the clarification of the role of regional or local governments, decentralization and the division of competences may not be at stake, etc.;

· there are several ongoing drafting projects in place, thus the process has already been started..

The major needs may easily been listed on the basis of country specific priorities. Here we do not go into the details, but we mention some elements as examples. First of all, if we look at the above list of achievements it becomes clear that all the points on our list at the same time refer to major needs – framework laws are 

usually available, but not necessarily up-to-date; environmental media specific regulations are either missing or need further extensive development; international conventions are adopted but not implemented, etc. Also the list of obstacles below may be formulated as needs.


The main obstacles are:

· a number of environmental fields are still missing from the legislation. For example, in most of the cases those regulations which represent an integrated approach shall be developed. Also water protection and water utilization shall be harmonized, taking a river basin approach as a starting point, etc.;

· a lot should be done in drafting and also in amending laws and there is not enough capacity to cover everything – this refers among other to the lack of expertise and professionals and also to the limited financial conditions, etc.;

· there are no or relatively few gap analyses, which compare the EU system as a target and the domestic legislation. When developing priorities and designing a staged approach, systematic gap analyses are essential to identify the differences between the domestic and the target system, and also set the conditions and time needed, etc.;

· there are no priorities formulated in an official way, thus the drafting is not systematic, See our point above;

· there is a lack of internal initiatives, in most of the cases the ideas are formulated within those donor organization which support law drafting. This is also a consequence of the lack of priorities, which may be presented as need assessments and may provide orientation to channel the assistance.;

· there are also limited own resources which may support internal initiatives. The drafting needs – if we examine this exclusively – are not only present in environmental field, but also in most of other field from taxation to redesigning of civil or administrative procedures. That is why it is very difficult to divide the available limited resources in a way that environment is taken as a priority.;

· there is a lack of trained personnel which is capable in formulating drafts or act as a partner of international experts;

· the implementing regulations are always missing and will also be missing for a longer period due to the above mentioned scarce resources. It is useless to say why implementing regulations are so essential, providing all the details for compliance an enforcement, but we may also add that without implementing regulations the feedback becomes also extremely difficult. This means here that it is hard to control, whether the already adopted legal norms of a more general character are implementable or need further clarification, development;

· there is no clear picture of regulatory and implementing authorities, the situation is always disperse and 

· also the division of competencies mean a serious limitation of harmonized action in case of federal states. The two elements may be examined one by one. The first mean, for example, that environmental competences may be divided among several ministries and national authorities. This may also mean the lack of clear division of central, regional and local roles or simply the fact that the specific environmental administration is not developed or it is only at the early stage of development. The second part of the same problem refers to federal states, where all the above obstacles of competences are doubled or tripled (federal state – republic or entity – region, province or canton, etc.).;

· the environmental administration – both in higher or lower levels – is weak, with some exceptions, thus they are not in a position to push environmental interests. If we look at statistical numbers on the available personnel in environmental ministries or environmental divisions of ministries only, then our concern is proven.

4. Priority environmental legislation


A good approach would be if we went through some of the most important EU documents referring directly or indirectly to the approximation issues.

The document which shall be the first basic is the Communication of the Commission to the Council of the European Union and the European Parliament on „Implementing Community Environmental Law“
. Environmental legislation without proper implementation is not effective.

The Communication highlights three basic issues of law implementation, law enforcement:

· development and projection of environmental law accompanied by the establishment of a complex system of legal institutions;

· implementation and understanding of provisions of law;

· issues of shared responsibility and questions of national administration tasks.

If we proceed with the documents, Agenda 2000 emphasizes that - as none of the candidate countries can be expected to comply fully with the acquis in the near future - "in partnership with the Union realistic national long-term strategies for gradual effective alignment should be drawn up and start being implemented in all the applicant countries before accession, in particular for tackling water and air pollution. These strategies should identify key priority areas and objectives to be fulfilled by the dates of accession as well as timetables for further full compliance; ensuring obligations should be incorporated in the accession treaties. All new investments should comply with the acquis." (Agenda 2000, Volume I, Communication: For a Stronger and Wider Union, DOC/97/6, 15.07.1997, p.65).
A very recent and useful publication is the Handbook for implementation of EU Environmental Legislation prepared by the Commission in 2000
.
Finally, when determining strategies and priorities one shall carefully look at the proposal “On the sixth environment action programme of the European Community - 'Environment 2010: Our future, Our choice' (COM (2001) 31 final)
. The most important messages of the 6th EAP proposal are “that while progress was being made in cutting pollution levels in some areas, problems remained and the environment would continue to deteriorate unless:

· more progress was made in the implementation of environmental legislation in Member States;

· integration of environment into the economic and social policies driving the pressures on the environment was improved and deepened;

· stakeholders and citizens took more ownership of efforts to protect the environment;

· new impetus to measures aimed at addressing a number of serious and persistent environmental problems as well as a number of emerging concerns.”


In order to develop proposals for future drafting of environmental laws with a special attention on the European Union environmental legislation, a number of issues have to be addressed, beside the EU legal system itself. These several considerations may determine the drafting needs and together with this, the priority order of regulatory activities. These country or regional specific considerations are mentioned above in Part II, within the country specific chapters or the chapter on achievement, needs and obstacles. All these elements clearly prove that priorities may only be developed in a country specific way as there are certain differences between countries, regions, localities in connection with the state of environmental legislation, the role of different authorities, the available implementing regulations, etc. When designing priorities we anyhow may design a regional vision, bases upon the more or less common historical roots and the common target – EU approximation. Therefore it is possible to support the development of a method of prioritization, while the details may and shall be different.


Also a priority order should be formulated which makes selection among the various elements - influencing development of law - and prospective tendencies. A system approach of the development of law, conceptual issues predominantly defining the same should also be mapped, if we are going to set up an action program.


Any kind of priority order may be divided into two major parts: 

· exploration of various conceptual issues defining order of sequence,

· revealing specific priority systems of certain regulations of environment legislation. 


Based upon the statements of the gap assessments and of the principles of a priority order, an action program identifies:

· areas, where new legislation is necessary,

· spheres, where and to what extent amendment of the existing legal rules is inevitable,

· what should be included - by roughly outlining - in either the new or in the modified acts of law in order to be EU-conform, detailing the required legal institutions as well, 

· inner sequence of order of certain fields of regulations based upon the priority order,

· methodological solutions to be applied,

· institutions being responsible for preparation of the draft and for the legislation,

· the level of regulations,

· timing of legislation,

· areas where technical guiding principles or standards prove to be either necessary or sufficient,

· areas of environment protection regulations, relation to which is absolutely necessary to be established and where is it expedient to make arrangement towards it, 

· areas of non-environmental protection regulations, where either new legislation or amendments to the existing one is required in order rules of environment protection could be appropriately asserted, 

· and finally, spheres and extent of prospective derogation.


When a legislative action program is set up, the following issues have to be addressed:


1. Regulatory tasks



a) Overview of the content of the norm



b) Legal instruments applied by the norm



c) Methodological specialties



d) EU norms covered


2. Technical details of the above regulatory task



a) Drafter of the text



b) Proposals for the preparation of the draft



c) Level of the norm



d) Necessity of a possible public participation



e) Timing of the legislation



f) Connected standards and technical guidelines of the legislation



g) Possible derogation


3. Connected areas of the legislation within environmental law and within other fields of law
Here we do not go into the details of setting up a priority order, but in Annex II a short summary is provided on the basis of an EU environmental approximation -programme which the experts involved in making the present report have presented
.


The priority of legislation equals with setting the sub-sequence of legal regulations to be drafted, namely the order of legislation. One aspect is the chronological order of legal regulations, the other one is the substantive link of the same regulations. There are several approaches to outlining the priority order of environmental legislation. Health, environmental, economic, legal, domestic and foreign policy, and other such considerations may be the basis of the priority order. 

 
The interest of EU approximation cannot be the one that solely determines the renewal of environmental law and the corresponding legislation order, although it is the most important element of the process. All the criteria with decisive effect on the development of the priority order are also simultaneously to be taken into account. The prospect of EU integration cannot overcome the general interests of environmental protection but can be implemented alongside with them. Anyhow, in the present case the basis of setting up of the priority order is the environmental law of the European Communities. Therefore it is vital to understand the EU environmental law and also to look at it as a system. We have to examine the EU environmental law today as a living system, the structure of which is the result of a longer progress, therefore the different elements are linked closely together. Consequently, it is far from being enough to regulate certain elements of EC law on their own.


When determining the priorities, consequently, we have to consider the complexity of legal instruments and their interrelationship, and not only some particular legal rules. In the process of approximation, the accession or other candidate countries are in such a fortunate situation in which they do not have to adopt the different legal regulations in a piecemeal way, one-by-one, or on the basis of their chronological order, but on the basis of their real value and meaning. This is a fortunate situation as it does not require a mechanical approximation, but requires an evaluative and intelligent strategy instead. This is at the same time the difficulty of law approximation endeavors, as the above-mentioned system have to be understood properly and the domestic law should be re-examined on the basis of our understanding.

The first question which need a proper answer is what is to be harmonized within the legal system. The following broad outline we may mention:

a) regulatory subjects - that is the field / scope to be regulated – personal, territorial, substantive and timing;

b) definitions - are closely related to the scope of the legal regulation since the precise meaning of the applied concepts will indicate the subjects, sometimes the territorial or time scope and the scope of the subject; Here we have to underline that the clear definitions have a decisive role in jurisprudence, first of all in case of legal disputes.

c) applied legal instruments - first approach: legal provisions which would oblige given legal subjects for given actions; it follows the structure “if - then - because otherwise” which includes the facts of the case, disposition and the sanction in latent form;

d) methods of regulation - usually the means and system of defining the legal instruments, and a package of measures related to legal institutions which promote the compliance with the norm or individualize the norm and try to make the “achievement of the goal” the most accurate possible.


If the elements to be harmonized exist it is much easier to define the criterion in extent of harmonization one by one. As expected it will differ by elements. The extent of harmonization is different regarding the above issues:
a) In case of regulatory subjects identity must be complete, so the regulatory areas of the EU should be present in domestic law.

b) In case of definitions, however (since in other words it is the “language” of the legal regulation), sometimes even word-by-word identity is acceptable. Otherwise, different languages are spoken on the two sides of harmonization, and there are distortions in the scope of legal norms.

c) In case of legal institutions similarity in principle or the similarity of the replacement of identical impacts might be sufficient but identity is not expected.

d) In case of the method of regulation only global similarity can be expected since that is deeply embedded in the history of the given legal system and its legal, social culture and development trends.


The priority order is based on the development level of environmental regulations in due consideration of the regulations built on one another. The adoption, or modification of environmental regulations may be different in different cases.


The best alternative in this field is if we assume that

· some and the most fundamental parts of environmental legislation are developed in the most optimum way if we work in a system where the individual elements build on the previous ones;

· other parts of environmental law can be considered independent of each other and adopted in accordance with the existing situation since they are not closely related to different, existing norms. This second group contains the subjects where legal regulation affects only limited regulatory interests.


The most difficult question is to estimate when the legislation or any organs authorized for legislation adopt the different environmental regulations. The program of the National Assembly or other legislative body (for example NEAP) also basically influences the schedule. It is often difficult to fit environmental regulation into this program in an acceptable way.


Consequently political intention and political interest primarily determine any time scale. This also means that the determination of schedule priorities might rather mean the indication of time limits enabling the legislator to adjust it to its own program.


Timing is basically influenced by the previous question, which is the sub-sequence of environmental regulation and their building on one another.


The EU environmental legislation does not want to interfere with national legal system by determining the legislative organ. The same applies as in case of the generally applied reference of the EU to “competent authority” is neutral regarding which organ this authority is. Neither the Legislature nor the Executive Authority could be identical in the given countries.


Accordingly the legislative organ or the authority appears in accordance with the characteristics of the national legal system. 


Regarding the legislative levels built on one another we have to speak about at least five regulation levels where the fourth level is not the level of actual legislation, but is instead the accompanying legal management:

· national/state level, Parliamentary legislation which is indispensable for general regulations and framework regulation;

· national/state level, Governmental legislation, which is primarily to determine regulation fields, and secondarily to break down general and framework regulation;

· national/state level, Ministerial legislation, which can never be exclusively executive, determines the details of the regulation adopted at the previous two levels;

· The interests of the economy make national/state level, technical legislation that is not legislation directly but standardization, compulsory. In substance, therefore, technical rules are included – this may not be different by sub-state levels of decision-making;

· entity/canton, etc. level Parliamentary legislation which is indispensable for general regulations and framework regulation;

· entity/canton, etc. level, Governmental legislation, which is primarily to determine regulation fields, and secondarily to break down general and framework regulation;

· entity/canton, etc. level, Ministerial legislation, which can never be exclusively executive, determines the details of the regulation adopted at the previous two levels;

· regional, local level municipality legislation, which may be primary and executive in character. In the field of environmental protection primary municipality legislation is fairly limited, while executive has much greater scope. This is increasingly true in case of the take-over of EU environmental regulation.


The level of regulation has to be decided alongside the scope of legislation – for example, waste treatment licenses may not be regulated in a different way according to regions, cantons, etc. At the same time, when substantial requirements must be identical – like technical details, conditions – the procedural aspects, the authority may be different.


In addition to some technical problems of regulation, the applied methods are more important in environmental law. In the following, some fundamental methodological solutions and the differences among them are introduced. Basically adequate choice is to be considered in three methodological systems:


A/ sectoral or integrated regulation;


B/ command and control or market regulations or self-regulation;


C/ the level of environmental load.


The methodology of regulation cannot be neglected since the EU takes a firm stand on the use of some methods, not directly but by taking its own legislation into account. If these efforts of the EU are summarized briefly it becomes clear that integrated regulation is not an unattainable objective and market methods are increasingly present, in addition to command and control regulation and standard setting as well as technological requirements, in due proportion. Increasingly more versions of market regulations and technological requirements are developing.


Describing the methods we have already mentioned that a well functioning environmental regulation tries to use all possible legal institutions which might be called the demand of using legal measures in a complex way. Environmental planning and the underlying environmental policy best determine the choice among regulation methods and within them the adequate measures and legal institutions. Among the decisive features of choice at least the following questions should be answered regarding the given legal system:


a) type, weight and urgency of the problem (central issue is the adequate evaluation of the actual environmental emergency or harm),


b) complexity of the problems, their building on one other and their logic (the regulation affects entire systems or only one of the components and where to grasp them),


c) environmental efficiency (how the chosen legal institution can achieve durable and substantive effect),


d) economic efficiency (which of the identical or almost identical measures can be realized by less material sacrifices and in the best accord with the rules of market economy),


e) justness, proportionality (can be determined on the basis of the interest of target groups to be regulated and the value judgment of the society),


f) adequate information (without it neither the choice of environmental legal measure nor its application and following its results will be well-founded),


g) administrative, practical applicability (means two sides of the same question, both refer to the possible enforceability of the given method or measure, it is highly important whether public administration taking professional, equipment, personal, material criteria into account can manage, in specific cases, influence the measures in the general regulation based on the chosen method and the behavior to be affected by the method and measures, by resolutions, or control, perhaps sanction),


h) costs of implementation (they try, at least, to balance the advantages and costs of the public administration and the state),


i) acceptability (to be examined regarding the target group to be regulated and the society),


j) fitting into the legal system or history (at last the examination of the possibility to fit it into the existing legal system of the given subject or the institution is mentioned).

Part III. Conclusions and Recommendations 


We shall discuss conclusion and recommendation is a way that may seem to be sometimes critical towards the countries of the region. This does not mean that we are not aware of the background situation and problems and of the results already achieved. We also take as our starting point the message of the EC Commission report
: “All the countries of the region have made remarkable progress despite such an unpromising background and meager starting points.”


In all SEE countries there is a certain history of environmental legislation, several elements, even constitutional provisions and umbrella laws are in place. There are some weak points, where there is no legislation or only very limited regulation – chemicals, industrial risks, biotechnology, most of waste rules -, but the countries do not have to start from nothing. Of course, the simple words themselves – for example, principles, right to environment and other statements – are far from being enough when one comes to the questions of practical measures.


On the other hand most of the existing laws are not in harmony with EU requirements, or in a broader sense, with European level legislation. This leads us to the conclusion: the restructuring, renewal or sometimes building up of the environmental legal system is a must, but it has never been questioned. A next issue, which we have to discuss in connection with drafting will be the framework and conditions of implementation.


In all countries concerned, drafting of environmental laws has already begun, usually with the assistance of different donors. The different drafting processes have different results, thus the laws drafted are of a large scale of environmental regulations.

The drafting process in case of some countries is based upon an environmental policy – e.g., National Environmental Action Program (like in Croatia)-, which is not always up-to-date. In the majority of the countries this environmental policy driven approach is not present. Consequently one of the major preconditions has been formulated at the July conference: “Well before any drafting is performed, there must be a well-formed environmental policy. … In that respect, a careful prioritization process must occur first. “
.


Formulating environmental policy objectives, gap analyses and prioritization – that should be the method of environmental law drafting programme, based upon EC approximation requirements. This is going to be the case in Croatia, if the new project proposal is adopted.


The same lesson has been mentioned in the July Conference by another regional officer: Need to define Action plan and necessary resources.


The above mentioned remarks both lead to one conclusion – that is the need to have a clear picture of the countries themselves on their existing regulatory background and on the policies, priorities which drive their actions in drafting. Unfortunately this is not always present. We have already mentioned the lack of clear policy requirements. Also there are no systematic gap analyses, which may show us the major obstacles, problems and urgent needs of the country. On the basis of even a limited evaluation, a country-specific priority order could be formulated. This may also be presented to donor organizations in order to have a demand driven approach. Proactive approach means the same, thus the drafting needs and ideas should come from the countries themselves.

The above message also requires the active participation of regional and local experts in developing environment laws. The starting point is that: EU approximation is a must for all the countries in the SEE region … these countries should support each other in this process through exchange of legal experience and good legal practices on EU harmonization
. All the countries have some good examples (see the point on achievements and needs) and as these are based on a similar historical background and also similar legal environment, these experiences shall be used as much as possible.


Also, if approximation is the major aim, the skeleton of the environmental laws shall be defined by the EU legislation – the aims, definitions, planning or programming, major elements of the scope, the outline of legal measures (notification, permitting, reporting, monitoring, etc.), standards, BAT requirements, etc. – and this may not be changed in a reasonable extent. This part of drafting may or should require the help of international experts. While there are elements of the same process – how to fit the whole in the existing legal order, the division of competencies, the role of competent authorities and local organs, procedural elements, etc. – where the mutual exchange of knowledge and experiences is of a higher importance than the use of foreign (under foreign here we mean outside SEE!) expertise.


Thus international and domestic experts shall always work in teams, there is less practical use of external expert views alone.


There is one more lesson and task that may be derived from the above elements – and this is the need for a regional perspective.


A very practical element of the regional vision has been presented in the July Conference: Regional coordination can seriously reduce costs: - Similar languages, - Similar baseline situation, - Share resources
.


Beside the practical reasons there are some very important considerations as the essence of regional vision concern:

“Integration with the EU is only possible if future members can demonstrate that they are willing and able to interact with their neighbors as EU Member States do. …

Regional cooperation is a necessary accompaniment to market opening.”


The need to set up a regional network of experts, which had been one of the results of the July conference is a clear message to all the countries and also to the regional reconstruction programmes.

The above may also mean that the drafting initiatives should equally or better come from the countries themselves or at least the countries should have a vision of their own of what shall be done. The best is to harmonize the ideas, proposals coming from the donors and those ideas and proposals which are based on domestic experiences. As this is usually missing, on the one hand the drafts do not necessarily meet the urgent needs of the country, and on the other hand the underlying conditions, the means and methods of implementation are also not available.


The utilization of regional and local expertise and the reference to common roots refer back to the need of developing a relatively unified or at least harmonized environmental legal system. Partly it could be based on the countries’ recent history, but to an even greater extent on the common political will: that is to come closer to and later to join the EU. The EU environmental legislation is also a means of harmonizing the country or entity, etc. laws. This means that there may be differences of implementation, but the main line and the structure is similar – as we have already mentioned it in connection with drafting elements. ‘Competent authorities’ may be different country by country, but the need to require permits for most of the environmental impacts, the need to develop a monitoring system with reporting, or nowadays the need to harmonize even liability measures shall be a major driving force for region-wide approach. 

The possibility of developing an environmental legal system which is close to each others’ systems may also require a better coordination in the efforts of drafters, most importantly donors and initiators of drafting exercises, to avoid overlapping and also to utilize experiences of other projects. The lack of a clear picture on the different drafting projects clearly proves the urgent need of coordination.


Coordination also means the need to look carefully at the elements of different environmental media, and the drafting of related laws in harmony with environmental interests. For example, forest or water management legislations may not be developed independently from environmental projects, although we face this situation in a number of cases.
 Thus coordination shall be governed by the environmental administration in all those cases, where the use of natural resources is a central issue. If these resources are regulated merely as economic interests, the integration of environmental concerns will have difficulties, and later a separate individual project will have to be needed to manage this problem.


If now we are going into the details of legal measures, presented in the different drafts, we may use the Conference results again, from among which here we take two different messages:

· The economic sustainability of a certain activity can be a criterion in the process of prioritization of environmental law drafting needs ... the secondary legislation is important to the introduction of market-based tools (Mr. Paul Dax).

· Alternatives to environmental law such as private initiatives (e.g. cleaner production) can act to alleviate the immense burden of legal drafting needed to achieve environmental goals (Mr. Thompson).

Both of the above statements refer to the need to look for measures above the present command-and-control methodology (see part on regulatory methods in Annex II for details!) and to use those indirect measures of environmental law, which have no detailed regulation even within the EU itself. We have to add that the EU is willing to use these kinds of measures – this is clearly reflected in the 6th EAP, among others under the heading of ‘working with the market’. 


In case of countries that do not have too much history in environmental legislation it is even more important to utilize all the possible measures, legal instruments and not to stick only to the direct or traditional measures. The self-regulatory aspects (private initiatives) may alleviate the burden on environmental administration and have an added value in finding the most proper set of measures. 

These words lead us to the problem of finding the proper set of legal instruments in drafting projects, and also the revision of the already existing legal instruments, both from the point of view of efficient implementation and enforcement. For example: 

· permitting has always been an issue in domestic legal systems, but contemporary European legislation is very strict with permit conditions, or always have a time limit of permits, which has not been the case in SEE countries;

· monitoring, record-keeping and reporting requirements should be elaborated in details; new economic instruments are being used – there is a need to develop them according to the July Conference – and these measures require different ways of implementation;

· in case private initiatives are going to be applied and also voluntary agreements (as it is widely used in EU), the procedural elements should be different from both administrative and civil procedures, among others in order to allow public participation, etc.

Thus, if there are harmonization and coordination efforts within SEE countries, it should not cover only different environmental media or natural resource legislations, but also the method of selecting legal instruments and the means and procedures how to utilize them. Also the conditions of the other, traditional fields of law – administrative law, civil or criminal law - have to be developed in order to support environmental interests.


Implementation is always a big problem in SEE countries. This does not mean only the development of implementing regulations, but also the division of powers, the setting up of environmental administration.


Taking the first meaning of implementation, usually the drafting projects stop at presenting the draft of the basic law of a given problem area – such as the air quality framework, waste framework, etc. Of course, these drafts cover some details, but most of these details are left for further drafts, but these implementing drafts are not taken by the different projects, or only some pieces are taken. It would not be possible to develop these regulations under the drafting assistance, but probably these drafting projects should cover at least the main outline of further implementing rules. The minimum is to provide a list of such regulatory needs.


The development of authorities, division of administrative powers is a different issue, which is strictly a domestic legal problem. In this field it is hard to make direct proposals, drafts, instead of it, capacity-building projects shall be developed. Some of these capacity building measures are also mentioned in the Conference report, such as:

· providing translations of EU legislation;

· handbooks or explanatory papers on EU legislation;

· develop model laws;

· workshops and training of staff;

· workshops to exchange experiences.

The following brief recommendations may be made on the basis of the above concluding remarks:

· environmental policy shall be the basis of legislation, and on this basis a regulatory strategy has to be made;

· gap analyses shall be made at least on the major fields of environmental law;

· drafting needs shall be prioritized fist of all by the countries themselves;

· drafting needs shall be mapped together with possible donor organizations and on the basis of country priorities;

· legal drafting exercises in the field of environment shall be harmonized and coordinated within the region in order to find the common solutions and on this basis to develop models;

· international and domestic legal experts shall work in close relationship, which also means that there shall be an exchange of views and experiences in regional level;

· a network of environmental legal experts within the region shall be set up – and we may add to this that this network shall also be trained through international assistance;

· different drafting projects shall be coordinated – environmental and non-environmental ones – in order to integrate environmental considerations in all the other fields of law;

· the widest possible range of legal instruments and measures shall be used in drafting, taking economic instruments, voluntary or self-regulatory methods also into consideration;

· the underlying elements in other fields of law, administrative procedure, civil law, etc. shall also be dealt with in connection with drafting projects;

· the set or framework of implementing regulations shall always be presented, if possible together with the major outline of such rules;

· the capacity of environmental administration shall be strengthened, because otherwise there is no use of developing any kind of requirements, this also covers among others the division of competencies, the role of local governments, etc. which must be reflected in the drafts;

· finally, capacity building also means workshops, training and documentation, which are to be taken as conditions of implementation.

Annex I: Part of major EC documents related to approximation

A very recent and useful publication is the Handbook for implementation of EU Environmental Legislation prepared by the Commission in 2000. We underline some of those general strategic issues which are the most important ones in setting priorities.

2.1.2 Taking Account of Implementation (p. 8)

The effective transposition will require firstly an understanding of implementation and enforcement practices and capabilities and secondly that the actual legal text will consider the implementation and the enforcement:

A new national law which simply repeats the text of a directive without making any effort to integrate it into a national system of environmental and administrative law will probably be ineffective.

Where governmental bodies already have competence and experience in areas covered by a directive, a national law transposing the directive which does not take into account the need to amend these institutions and procedures is likely to remain unimplemented. However, if the new law attempts to change institutional structures without careful consultation and planning in advance, it risks becoming subject to later discussions about competencies and procedures. It may also be unimplemented and unimplementable because the responsible institutions lack the know-how, staff and budgets to carry out their new responsibilities.

A new law setting out a system of governmental responsibilities, such as integrated environmental permitting, needs to contain a clear picture of how these responsibilities – including enforcement of the permits – will be carried out. The text of the new law needs to express a clear understanding of the new system of institutions, procedures, and responsibilities.

2.2.1 Legal Issues (p. 9)

The following measures can help reduce the risks associated with rapid transposition:

Determine the implementation structures first: When the decisions have been taken about actual implementing and enforcing a law then drafting is relatively simple.

Involve the stakeholders: A successful law is one that can be implemented. Thus, it needs to take into account the situation and experience of all persons who will be involved in its implementation or affected by it. This includes regional and local authorities, industry and the public, as well as concerned national ministries.

Adopt the framework before the details: Compliance with the law is undermined if many laws are introduced in a short time. It is important to adopt framework legislation establishing administrative systems and the fundamental rights and obligations prior to the introduction of more detailed legal requirements, particularly those that will impose a heavy administrative burden on the competent authorities.


The 6th Environmental Action Programme covers the following element of a strategic approach to meeting our environmental objectives.
1. If we put together the former guidance of approximation and also the documents, implementation underlines the importance of improving the quality of legislation on the one hand and of implementing the legal requirements on the other hand. For our purposes, it requires the development of regulatory strategies, taking into consideration of such issues as comprehensive or framework legislation with a need of further implementing regulations, and also the necessity to provide the means for implementation (for example setting clear governmental responsibilities, which is also true for all the layers of public administration).

2. Integration of environment into the economic and social policies may relatively easily be done in case of strategic development of environmental legislation as in the time of reconstructing the legal system there is more chance for new ideas.

3. Working with the market through business and consumer interests will contribute to more sustainable production and consumption patterns – this is the message of the 6th EAP. This is based upon the idea of ‘shared responsibility’ of the 5th EAP and if it is taken as a methodological consideration than self-regulation is the proper method. Although strict enforcement may not be set aside, in countries where the environmental administration is far from being strong, the business orientation, promoting clean technologies, etc. is even more important to fill the gap.

4. The 6th EAP says: ‘Individual citizens make daily decisions that directly or indirectly impact the environment.’ Public participation is a focal issue in EU environmental legislation and when drafting new regulations, the procedural and substantive background should carefully be developed (access to information, public participation in decision-making, etc.)

5. Finally a new area of environmental concerns are connected with land use planning and management decisions, which refers to the need of adjusting the strategies of other field of the legal system which are not necessarily taken as environmental fields.

All the above elements have at least an indirect effect on prioritization and regulatory tasks. For example, the first strategic objectives reminds us to the need of approaching legislation in a complex way, and attach implementation conditions thereto. Also the idea “working with the market” refers to regulatory methodology (see the next point), etc.

In order to give a full picture, we have to mention that next to the strategic approaches, the 6th EAP pays special attention to four priority areas of environmental action:

· climate change

· nature and bio-diversity

· environment and health

· sustainable use of natural resources and management of wastes
Finally there is also a chapter on enlargement, listing areas of principal challenges (we do not go into the details of this chapter of the EAP):

· Sustainable economic development 

· Public transport – an asset to be protected

· A planned development

· Awareness raising

Annex II: Priority order

In order uniform handling of certain issues could be ensured, they should necessarily be provided with appropriate explanations:

1. Regulatory tasks

There are three basic opportunities: 

· necessity of new legislation,

· necessity of amendment and

· comparison of existing drafts with need for legislation.


a) Overview of the content of the norm

Proposals affecting certain provisions of law may only be appropriately justified, if all the most vital content elements - as a result of which not only the given rule itself, but jointly with other regulations they become components of the environmental law - will be briefly introduced. Contents resume is, however, not identical with legislation at the level of preparation of the program, but it merely means listing of certain elements. The abstract of the draft deals with rules of substantial importance or eventually with skeleton laws more completely, while regulation of partial fields is discussed briefly only.


An outstanding issue here is the need for framework regulations that provide the basis for further details and also define the line of such implementing regulations.


b) Legal instruments applied by the norm


Content defines applicable institutions of law, and also in a number of cased, the EU law itself contains direct requirements or at least references to the institutions. Here we may list the most important institutions of the EU environmental legislation, which may occur in these norms (of course it means a relatively full list of such instruments, from among which the specific regulations select the most proper ones):

· principles,

· scope

· definitions

· different forms of strategies, plans, codes of conduct

· notification

· registration, record-keeping,

· reporting

· classification

· authorization

· product certificates

· labeling 

· possibilities of intervention – at least references to it

· different means and methods of cooperation or self-regulatory measures

· possibilities of economic instruments

· standards, other types of direct requirements

· lists

· BAT or similar requirements

· monitoring, measurements, testing

· the requirement towards states to set up a system of proper implementation, enforcement, for example through sanctions

· finally, there is a reference to competent authorities or bodies, but without specifying any direct requirements, thus the only need is to have effective administration in place.


c) Methodological specialties

Regarding the methodology there are issues within the environmental law, which necessarily appear as objectives of legislation. We come back to the methods later.


d) EU norms covered

Reference should be made to EU requirements, in case if the given draft is transposing an EU norm, in order to provide better chance for comparison.

2. Technical details of the above regulatory task


a) Drafter of the text

Environmental-type legislation often refers to other fields of regulation and there are e.g. especially many parallel topics with public health and with instructions concerning certain products. Responsibility of preparing the draft depends on which specialty is affected to the greatest extent.


b) Proposals for the preparation of the draft

Proposals provide practical guidance in this field. Proposals shall be formulated in a way to provide chance for discussion with other stakeholders or sometimes with the neighboring countries.


c) Level of the norm

Determination of level of sources of law predominantly depends on how the given draft affects wide circle of subjects of law, within this especially the citizens directly, their groups and municipalities, as representatives of society. The next topic of vital importance is how comprehensive the regulation is, to what extent does it cover the regulated area as a whole. Relation to the current legal situation, wide circle of applied legal institutions, novelty of the regulation are also to be interpreted.


EU law does not expect any specific level of sources of law, transformation of their law into domestic law represents inside matter of Member States. This neutrality is true to an even greater extent in relation to the still non-member countries attempting to near their legal systems to that of the EU. Anyhow, fundamental and comprehensive rules relating protection of certain elements of environment should predominantly be worded ad statutory level. 


In case of transition and accession countries and mostly in case of countries, where the environmental interests are not well-represented in the Government, the best would be to set the level as high as possible and to adopt as much as possible at the level of national or state parliament. There are countries, where the regional governments have more environmental responsibilities than usual – such as the case, for example, with cantons in BiH -, but environmental legislation of an EU character should generally be adopted at the state level and only some of the details or regional specific issues may be regulated in such level.


The principle of subsidiarity in EU law may be taken as a good example for determining the proper level. The principle takes the efficiency – environmental efficiency – as a guiding principle.


d) Necessity of a possible public participation

Almost all the fields of environment law of EU directly affects the whole society, its groups or certain members. There are environment health, environment safety, consumer, public and other aspects of social concern. Presence of economic and professional business federations means other side of social participation, as knowledge of the opinion of the environment users( side, eventually of their capability and readiness to perform is essential. Thus public participation here means rather the institutions outside the different levels of government.


e) Timing of the legislation

One of the major issues is timing, which in the case of Southern European countries shall be decided mostly on the basis of environmental considerations as there is no need for urgency in terms of accession.


g) Possible derogation

This may only be taken as a problem if the membership is a close reality, and there must be a decision on gradual introduction of requirements or substantial means of alternative solutions.

3. Connected areas of the legislation within environmental law and within other fields of law

Certain regulations widely affect not only the environmental law, but other legal relationships, living conditions and correlate with other spheres of regulations as well. Knowledge of such linking points may help us in working out regulation of connected areas with respect to each other, thus avoiding overlapping and eventual white spots. Related areas of the regulatory action program will refer to major correlation, exploration of which may form subject of later legislation.

One possible problem is the content of administrative procedure legislation, for example in terms of supervision of decisions or setting the framework for public participation.


If the priority order of environmental legislation is to be outlined, determining the place of the different regulations in the legal system and the schedule of legislation, there are several possibilities or several objectives to be studied thoroughly. Two fundamental partial issues are to be reviewed:


1.1 Legal criteria determining the order of legislation


1.2 Factors fundamentally influencing the above criteria

1.1 Legal criteria determining the order of legislation

The order of legislation is influenced by several factors, not only by legal criteria, and those dealing with the issue will highlight different criteria. First, in order to develop the priority order, the following decisive criteria are to be taken into account for legislation, translating them for legislative tasks; each of them is a partial issue of the priority or legislation order:

(what?)

· outlining the substantive issues of legislation, the necessary legal regulations, the subject of their regulation and clarification of the development of legal institutions and their relations to each other;

(when?)

· sub-sequence, order of the adoption of legal regulations containing the legal institutions determined above not including the duration of legislation;

· timing, schedule of the adoption of the individual legal regulations which is necessarily built on the order;

(how?)

· here we may start with the level of regulation,

· understanding the relation system of legal regulations to each other, definition of the outlines of the necessary implementation regulations;

· clarification of the methodological issues of legislation;

(who?)

· definition of the source levels of law for legislative organs and the related formality of the source of law, within it the definition of legislative tasks from writing the drafts to actual legislation.

1.2 Components fundamentally influencing the above criteria:

Studying the criteria underlying the order of legislation by themselves may produce misleading results since several values of environmental protection cannot be interpreted solely by a legal approach. In this way, along with the above criteria non-legal issues are also to be highlighted which require the consideration of the following:

a) non-legal aspects:

· environmental, health, natural resource protection requirements which in principle should be the most fundamental;

· in addition political interest are also to be included in two ways



- in general and



- determined by international obligations;

· financial/economic position of the government, entities or regions, governmental offices and municipalities;

· in general the financial/economic position of the economy and within it the individual regulated groups,

· and one also has to consider the public awareness, which is generally low in case of the candidate countries.

b) legal aspects:

· relationship with the current legal system and the place within it - particularly regarding legal institutions and measures;

· relationship with the current legal system and the place within it - particularly regarding environmental law;

· the constitutional system – federal states, entities, regions, cantons, etc. – has a direct influence in setting up the regulatory system;

· possibility and capacity of enforcement which also contain several elements from the administrative system or within it from qualified personnel to technical equipment;

· level of compliance regarding environmental legislation;


Following this clarification, the first task obviously is not legislation and the understanding of the internal logic of the legal system since that can become a criterion for the next steps only, following the adoption of the order of interests and values, but is instead a more general introduction of environmental interest with legal and non-legal criteria. When setting priorities hardly comparable issues are to be ranked. In cases when the number of criteria (evaluation factors) to be weighed is great and the scope of objects to be prioritized (in this case the environmental legal materials of the EU) is wide, decision supporting methods are to be resorted to and team decision is to be made. A chart containing 11 evaluation criteria may be used as an example in developing the system.

a. International environmental requirements (EU is taken here as a special, sui generis system)


1. Difference between the EU, international and domestic regulation


2. Requirements of international conventions and EC legislation


3. Transboundary effect

b. Improving the state of the environment


4. Seriousness of the environmental problem


5. Improvement in the field of health impacts


6. Biodiversity and improvement in the field of irreversible processes

c. Economic factors


7. Improvement in the operation of the domestic and the European markets


8. Economical and cost-effective problem-solving

d. Legal and political issues


 9. Necessity of comprehensive legislation as basis


10. Accordance with existing institutions (authority, administrative system, etc.)


11. Available institutions


If we wish to provide an example what should be harmonized and on which basis, we can examine which of the legal institutions should be preferred. In water law, for example, the following types of legal institutions could be mentioned:


- emission, disposal licenses

- emission, environmental quality standards

- use, marketing, emission bans,


- monitoring

- product labeling


- pollution reduction programs, action plans

- “good practice” codex


- public participation


The issues in italics are fundamentally characteristic, defining the place and role of the other subjects. The creation of their order may be evaluated in the following way:

The programs, action plans are not direct legal expectations but determine legislative objectives, the target to be achieved and the necessary schedule;

(
Standards have clear priority since licenses, bans, etc. can take only them as the basis;

(
Bans seem to precede licenses as they require smaller staff and can be introduced easier and sooner. In addition bans are typically legal institutions used against the gravest attitudes causing the greatest environmental damage, and therefore should have priority in substance too.

(
Licenses in a way precede monitoring since without licenses nothing can be controlled. This is not perfectly true, however, since bans are also to be controlled and are to be controlled more strictly than licenses. The latter is a complex legal institution and contains some control elements. (One of the water directives clearly requires given examinations before granting the license.)

(
All in all, monitoring, as an expensive legal institution requiring great staff is the last among the important legal institutions.


No one says that the rest of the legal institutions are less efficient than the previous ones, legal development however indicates that they are used only later. None of them could probably replace the aforementioned legal institutions, called fundamental elements. In this way applying product labeling in itself has no value, it has to be implemented within a system of requirements including general standards, licenses, bans.

Method of regulation

a) Sectoral and integrated regulation


The history of environmental law started with the disperse, case-by-case, element-by-element type of regulation, due to the early problems of recognizing the complexity of the environmental puzzle. This first era of environmental legal development was clearly characterized by the sectoral regulation. This is neither a major obstacle in itself and nor a merit, but a fact following from the trend of development.

The general dominance of sectoral regulation is rather a limit for a structural or integrated handling of the case. After a time of developing separate environmental sectors, the need for harmonizing the similar types of instruments arises. Harmonization within environmental law may also be reached by the sectoral regulatory method. The fact that we develop licensing requirements with specific separate licensing procedures in the fields of water protection, air pollution and noise abatement effectively is a sign of convenient harmonization where there is no need to have one complex environmental permit, although this may certainly have qualities the sectoral permits do not have.

We find the principle of sustainable development as one of several principles of environmental protection. The basic question here is whether the proper handling of environmental interests, in the long term, remains separated from the management of socio-economic relations as a whole or if it will or must form a basic component of them. If the sphere of environmental protection remains a field parallel to the general regulation of socio-economic relations, the real impact of environmental interests to society and economy remains uncertain. The same problem but with a different perspective strikes us in the second methodological issue, that is the problem of command-and-control or market based or economic regulation.

Integration in this understanding also means that environmental interests should not be interpreted as specific problems but that they are a part of the whole process of human and economic development, as is the financial policy of the state. The consideration of environmental interests should influence all the other fields of regulation, and thus we may speak about integration.

The integrated pollution control, i.e. the integration within the environmental regulation itself means that we should not be interested in one given environmental medium alone, but that it is essential to manage environmental resources altogether or control the impact on the environment in general.

A good example for this kind of concept is the issue of a complex environmental permit, instead the issue of several individual permits for water use, land use, air pollution emissions, waste management processes etc. 

b) Use of measures based on command and control economic influence and/or economic measures and/or self-regulatory measures

The regulatory methods based on command and control (which is the direct influence of the public administration - “regulation/resolution - implementation/control - sanction” set priorities, the necessary environmental objective and the necessary measures) have attached to them to realize legal requirements. These requirements are controlled by the state in the majority of cases that sanction polluters violating regulations. The main issue of dispute is how a measure of value, price, can be set for environmental interests in a manner similar to other goods. The question is how to internalize all the environmental costs which appear as externalities. This question can also be asked in the following way: how to adjust environmental requirements to the social-economic structure. This issue is more or less identical with the first question of sectoral and integrated regulatory methods that is the problem of integrating environmental protection into social, economic processes.


The main difference between command and control and market influencing measures is the method of influencing economic processes. The command and control measures directly affect certain elements of the economy: the license for beginning the activity, the standard for the extent of pollution, the sanctions to correct mistakes related to the violation of some regulations. On the other hand, market measures try to fit environmental expectations into market conditions, the conditions system of economic activity as a whole. In this way the potential polluter still has the freedom of choice but with different economic consequences. This influence of course does not appear at the same time, in an identical way but indirectly and through variations. The expected result will also appear after a longer time. At the same time it may lead to economic restructuring.


The basic alternatives range from the use of command-control measures to economic measures and self-regulation and are increasingly relied on. The latter one is the self-regulation of the actors of the economy, which may be suggested or encouraged by legal regulation.

The Agenda 21 
 of the Earth Summit or UNCED Conference in Rio reads:

”8.13. Laws and regulation suited to country-specific conditions are among the most important instruments for transforming environment and development policies into action, not only through ”command and control” methods, but also as a normative framework for economic planning and market instruments.”

Therefore the best alternative should be to strengthen command-and-control mechanisms by implementing a wide range of economic incentives, from tax incentives to subsidies or environmental labeling and also to support voluntary approaches or self-regulatory elements, These instruments constitute a transition to a fairly market-oriented approach. 

c) The level of environmental load


Among the methodological issues let’s see how pollution and the permissible or tolerable extent of environmental use can be determined. One option is to use a standard, while the other one is to replace regulation based on quantitative provisions by requirements referring to technologies. 


Standard setting or adoption of standards is between legislation and administrative resolutions, and appears in fact in the form of legal regulation. Standard setting serves both preventive and liability functions by determining the acceptable or expected framework. Among standard setting the following main groups can be differentiated:

· environmental quality values,

· emission or performance values,

· application or security provisions,

· lists.


Emission values can be further classified into two big groups: 1) provisions for the products, and 2) the emission values of the activities.


The application or security provisions represent an intermediate state between standard setting and provisions for technologies. These provisions do not refer to the quantity of the pollutant but set some behavioral or qualification, perhaps facility requirement.


The lists determine directly the scope of regulation (protected species, dangerous substances, etc.), the conditions (permit conditions, monitoring conditions, etc.) in a way which is easily implementable.


Technology provisions, however, do not determine any extent or standard but mean the recognition that this standard setting is not possible in all cases, in this way a flexible and at the same time general determination of the framework of processes using or loading the environment is necessary. Of technological requirements the most well-known is the “best available techniques” (BAT) which at the same does not entail excessive costs (BATNEEC). Accordingly the well-known and available solutions may entail extra costs but this cost may not be disproportional and excessive as reality may be questioned.

An example of organizing regulatory strategy


Waste management legislation is a good example for setting up priorities and strategies, as this is usually represented by disperse or low level regulations, the lack of clear duties and authorities.


Here we touch two different issues:

· the set of legal instruments, which are the most used within EC legislation;

· the regulated areas in the same.

In both cases, there is a small chart, representing the EC based requirements together with all those other conditions or regulated areas, which must be present in the domestic legal system, in order to guarantee the proper functioning of European legislation.

	Legal instruments - EC requirements

	Additional conditions

	Principles

(

Priorities

(



(

General requirements, definitions




(

Planning of waste management

· (
Plans of

(

Plans of

authorities


waste producers

· and operators

Authorization

(

(

(
Notification
Record-keeping
Information

(

(

(

Supervision by the authorities




(


Liability measures


	( General environmental principles

( General environmental

 requirements, clear definitions

( Connection with environmental policies or action plans, also with physical planning. Procedure of planning, public participation

( Efficient environmental

 administration, procedures,

 clarification of roles and

 responsibilities, EIA, public

 participation, etc.

( Clear rights and duties in connection with supervision

( General environmental liability measures, financial guarantees


To give details a very short explanation about the above system, we may speak about the following order:

The principles, priorities and general requirements provide the general part of the waste management and waste treatment system. There are no direct legal obligations deriving from this set of legal instruments, but all the other elements of the same system coming next should be developed along the lines of the general part, should be compared to the general requirements.

(
The next step is the planning of waste management, the waste treatment system determining the main line of implementation and administrative enforcement. The authorization of waste treatment operations should be undertaken on the basis of these plans, and also the operations themselves should follow these lines. The level of planning authorities is to be defined by the domestic legal systems, thus it may be done at a national, regional or local level, or by mixing all these levels together.

(
Next to the planning, there is the task of authorization of the different activities. The authorization is the basic condition of waste treatment activities, and there are only some exceptions under the general authorization requirement. The authorization determines the most important conditions of the activities and it also provides an option for the authorities to control these activities. In connection with authorization and further steps, the authority has a determining role. This authority is not necessarily the same as the one who is the planning authority. Anyhow, the main concept of the EU is to let the Member States define the different competent authorities.

(
The obligations of notification, reporting, record-keeping and information are all different components of one general obligation. There should always be a record on authorized activities and consequently notification of the different data. Those operations which otherwise are not obliged to have a license should also keep records and usually shall at least notify their data. The information should be based upon the data collected on these notification obligations. The ideal priority list of legal instruments in this given area should be modified a bit, as the planning activities may only be undertaken if the necessary data are present, thus if the obligation of notification is already in force. It means that the existing operations all shall report to and notify the competent authorities, in order to have a proper basis of information.

(
The supervision by the authorities covers the control of conditions provided by the authorization and also the control of accuracy of reported data. This supervision provides the information necessary for the competent authorities on the given operation in order to take any further steps if necessary.

(
In the field of those optional consequences in case of negative results of the supervision, the use of liability provisions is the most direct reaction. The liability in this respect contains a great number of instruments from the amending of authorization conditions to the civil or criminal liability.


In the next table, we would like to demonstrate, that there is a great need for domestic regulations, not only transposing EU requirements, but also providing the necessary conditions for setting up an overall waste legislation. Here we list only the major groups of EC legislation, without going into the details

	Regulated areas in EU


	Regulated areas in domestic law

	Waste framework

(


(
Waste in general
Classes of wastes





(hazardous)



    (




(

(
Special waste regulations

(oil, PCB, packaging, etc.)
(




(



Special operations


(
 (
  (
   (
transport   landfill
incineration
etc.

(
Transboundary movement


	( Regulating the details of classes of wastes, other than hazardous. Regulating the detailed obligation, for example: municipal services

( Additional regulations of other specific wastes, important for the country (hospital wastes, unused medicines, etc.)

( Regulating other specific operations, not mentioned in details: utilization, collection, pre-treatment, etc.

( Regulating the conditions of siting, within physical planning, EIA, construction permits

( Regulating special inter-state relationships (inter-entity, within federal states, etc.)



The EC legislation covers only the most important general requirements and all those specific areas, which are equally important for most or all of the Member States.

Annex III: Useful web links

General

www.osce.org/eea
www.american.edu/ted 

www.seerecon.org
www.environmenthouse.ch/network
www.ciel.org
www.unece.org/env/epr/countriesreviewed.htm 

www.wbcsd.ch
www.johannesburgsummit.org/html/prep_process/national_reports
www.un.org/esa/agedna21/natlinfo
www.

 HYPERLINK http://europa.eu.int/comm/external_relations/see/sum_11_00/statement.htm 
europa.eu.int/comm/external_relations/see/sum_11_00/statement.htm
www.un.org/esa/agenda21
www.balkans.unep.ch 

Albania

www.sedac.ciesin.org
www.denix.osd.mil
www.grida.no
www.strategyguide.org
www.mpo.gov.al
www.ipls.org
www.uniadrion.unibo.it
www.personal.ceu.hu
www.lns.nl
www.mem.dk
www.osce.org/albania/economy 

Bosnia and Herzegovina

www.nea.fr
FBiH

www.fbihvlada.gov.ba
www.mst.dk
www.mei.gov.ba
Republika Srpska

www.phare-ba.org


www.vladars.net
www.omineurope.info
Brcko District

www.unhcr.ba
www.unpan1.un.org
www.coe.int
Croatia

www.mzopu.hr
www.denix.osd.mil
www.rac-spa.org.tn
www.coastalguide.org
www.citet.nat.tn
www.ebrd.com/enviro

www.lgi.osi.hu
www.vlada.hr
www.zelena-akcija.hr
www.zamir.net
Federal Republic of Yugoslavia

www.gov.yu
www.yugolex.org.yu
www.finnconsult.fi
www.natura.scc.se
www.osce.org
www.recyu.org 

www.g17institute.com 

Republic of Serbia

www.srbija.sr.gov.yu
www.serbia-info.com
www.vojvodina.sr.gov.yu
Republic of Montenegro

www.vlada.cg.yu
www.montenet.org/politics
www.montenegro.yu
Kosovo/a under UN interim administration

www.unmikonline.org
FYR Macedonia 

www.moe.gov.mk
www.eionet.eea.eu.int 

www.uneptie.org 

www.soros.org.mk
www.bulletin.rec.org
www.urban.org
www.grida.no/enrin/htmls/macedon
www.oecd.org/puma/sigmaweb/profiles/maced
www.personal.ceu.hu
www.uniadrion.unibo.it
www.ekofond.gov.mk
� The Regulation on Environmental Impact Assessment [Official Gazette No. 59/00] consists of all the necessary elements of the EU system.


� There are some positive examples, such as the Act on Associations and Foundations of the Republika Srpska in BiH (O/G 52/01), which is the legal basis for establishing, scope of work and status of NGOs.


� Some countries already have a more broader view and take the river-basin concept as a starting point – such as the Republic of Macedonia or the Republic of Serbia within FRY.


� For example dated back to 1980! – the Law on Protection of the Air from Pollution (“Official Register of the Socialist Republic of Montenegro”, Nos. 14/80 and 16/80


� Croatia has a Waste Act of 1995, which is not in harmony with European regulations, and most of also the implementing regulations are missing. FRY regulates transboundary movement of wastes along the lines of the Basel Convention, and in the Republic of Serbia the Act on Waste Handling ("Official Register of the Republic of Serbia", no. 25/96) regulates wastes that can be used as secondary raw materials, as well as the methods of their collecting, processing and storage, but not the other parts of the area.


� An example is FRY, which ratified the Convention on Biological Diversity on November 5, 2001


� The FYR of Macedonia has already adopted such a framework (“Official Gazette of RM” No: 51/00, revised version)


� For example in the Republic of Serbia noise emission limits form a part of product standards and there are specific product standards for household appliances for some products


� In Republika Srpska the re-drafting of civil law is on the way, covering special liability provisions for damages caused by activities dangerous to the environment


� Agenda 2000, Volume I, Communication: For a Stronger and Wider Union, DOC/97/6, 15.07.1997, p.65


� For example those of the Handbook for implementation of EU Environmental Legislation prepared by the Commission in 2000, among others the following measures can help reduce the risks associated with rapid transposition: 


Determine the implementation structures first


Involve the stakeholders


Adopt the framework before the details.





� Address of Mr. FATOS NANO, Prime Minister of Albania to the World Summit on Sustainable Development (Johannesburg)


� Political Program of the Albanian Government for the period 2002 – 2005 � HYPERLINK http://www.mpo.gov.al ��www.mpo.gov.al�


� Commission Staff Working Paper of the Commission of the European Communities - sec(2002) 339, Brussels, April 4, 2002 –the Stabilization and Association Report [COM(2002) 163] of Albania


� Republic of Albania Ministry of Environment: NATIONAL ASSESSMENT REPORT FOR THE WORLD SUMMIT ON SUSTAINABLE DEVELOPMENT Johannesburg, 26 August – 4 September 2002 -Tirana, July 2002; www.johannesburgsummit.org/html/prep_process/national_reports


� Which may be found in �HYPERLINK "../vell6.html"��Pace Virtual Environmental Law Library� (www.pace.edu/lawschool/env/albanian.html)


� Working paper REReP 1.9. "Capacity Building for EU Approximation in South East Europe" Assessment of the situation and readiness of SEE Countries for EU approximation, the focus on Capacity Building, Assessment of international donor activities second draft, 16/09/2001


� Assessment of Mea Applicability and Implementation in South Eastern Europe REReP 1.12


� Law “On Environment Protection” (1993)


� Law “On Environment Protection” (1993)


� EC External Relations Directorate General, Directorate Western Balkans – European Community CARDS Programme – Albania Country Strategy Paper 2002-2006, 


http://europa.eu.int/comm/external_relations


� Ms. Gentiana Hasko, October 25, 2002 mail


� UN Economic Commission for Europe Committee on Environmental Policy - Environmental Performance Review of Albania for the Ninth session of the Committee on Environment Policy, November 2002 (draft) – www.unece.org/env/epr/countriesreviewed.htm


� Ms. Gentiana Hasko’s mail of October 25 2002


� CARDS paper p. 55


� under preparation for November 2002


� CARDS Strategy Paper 6.2., p. 23


� If we look carefully at the other side of the coin, than it becomes clear that the state has no real functions in environmental policy:


“1. Responsibilities of the Institutions of Bosnia and Herzegovina. 


The following matters are the responsibility of the institutions of Bosnia and Herzegovina: 


Foreign policy. 


Foreign trade policy. 


Customs policy. 


Monetary policy as provided in Article VII.


Finances of the institutions and for the international obligations of Bosnia and Herzegovina. 


Immigration, refugee, and asylum policy and regulation. 


International and inter-Entity criminal law enforcement, including relations with Interpol. 


Establishment and operation of common and international communications facilities. 


Regulation of inter-Entity transportation.


Air traffic control.”





� Commission Staff Working Paper of the Commission of the European Communities (Brussels, April 4, 2002 - sec(2002) 340) the stabilization and association report of Bosnia and Herzegovina [com(2002) 163]


� Commission Staff Working Paper of the Commission of the European Communities (Brussels, April 4, 2002 - sec(2002) 340) the stabilization and association report of Bosnia and Herzegovina [com(2002) 163]


� Assessment of MEA Applicability and Implementation in South Eastern Europe REReP 1.12


� Assessment of Sustainable Development in Bosnia and Herzegovina - The Report of B&H for The World Summit on Sustainable development (WSSD) Sarajevo, Banja Luka, Mostar - June 2002 –www.johannesburgsummit.org/html/prep�_process/national_reports


� Mr. Serifovic’s mail of October 25, 2002


� EC External Relations Directorate General, Directorate Western Balkans – European Community CARDS Programme – Bosnia and Herzegovina Country Strategy Paper 2002-2006, point 6.2.4.


http://europa.eu.int/comm/external_relations


� The above mentioned Strategy Paper, Annex 1. Multi-Annual Indicative Program 2002-2004


� Project Title: Preparation of Environmental Legislation for Bosnia Herzegovina, Programme Number: BH99-03, Tender number: EC/BiH/99/044, Ref: SCR-E/110527/D/SV/BH





� For more details see the conference paper presented by Ms. Catovic 'Status on environment protection in Brcko District, July 2002.


� Preparation of Environmental Legislation for Bosnia Herzegovina, already mentioned above


� Assessment of MEA Applicability and Implementation in South Eastern Europe REReP 1.12


� See for details Conference proceedings, the papers presented by Hamid Suljevic, Fritz Kroiss and Csaba Kiss.


� The Report of B&H for The World Summit on Sustainable development (WSSD), point 9.1


� The details of adopting the drafts in Republika Srpska are provided for in the paper of Mr. Jankovic, presented in the July Conference.


� See Country Strategy Paper, Annex 1: Multi-Annual Indicative Program 2002-2004


� Strategic Environmental Analysis of Albania, Bosnia and Herzegovina, Kosovo/a and FYR Macedonia of July 2000


� See: Bosnia and Herzegovina Country Strategy Paper 2002-2006


� Commission Staff Working Paper of the Commission of the European Communities (Brussels, April 4, 2002 - sec(2002) 341), the Stabilization and Association Report [com(2002) 163]


� Presentation of Theodor Klobučar at the Conference, July 2002


� For example documents, such as: Assessment of Mea Applicability and Implementation in South Eastern Europe REReP 1.12 or Project: «Legislation Gap Analysis» SSO Contract No. 17/2000, Final Document, Zagreb, 29 June 2001, etc.


� Presentation of Theodor Klobučar at the Conference, July 2002


� Among others, the present point is based upon Croatia Country Report to the UN Johannesburg Summit, 2002, � HYPERLINK "http://www.johannesburgsummit.org/html/prep_process/national" ��www.johannesburgsummit.org/html/prep_process/national�_reports


� Ms. Mira Medic information, provided 24 October, 2002


� EC External Relations Directorate General, Directorate Western Balkans, CARDS Assistance Programme – Croatia, 2002-2006. Annex 1. Multi-annual Indicative Programme, 2002-2004





� Constitution of the Federal Republic of Yugoslavia Article 2: “The Federal Republic of Yugoslavia shall be composed of the Republic of Serbia and the Republic of Montenegro.”


� While taking account of the sovereignty and territorial integrity of the FRY, the UN has placed Kosovo/a under an interim international civil and military administration, following the 1999 conflict. 





� In 1993, the Government of the Federal Republic of Yugoslavia passed a Resolution on the environment protection policy in the Federal Republic of Yugoslavia. Nine years after signing the Rio Declaration and Agenda 21, on the occasion of the World's Day of the Protection of the Environment for 2001, the Government of the Republic of Serbia stated that, ever since its passing, nothing effective has been done on the implementation of the 1993 resolution and that the programs contained in the Resolution are still of interest for the country. In 2001 (for the first time since 1994, the time of the previous report on the state of the environment), the Government of the Republic of Serbia accepted the Report on the State of the Environment in the Republic of Serbia for 2001 which documents that, except in some areas, the system of environment protection "has slept through" a decade unlike other countries which have managed to "catch up with" the sustainable development. An assessment was given in the Report that, from the point of view of the system of environment protection, the country is some 30 years behind the developed countries.


� Law Establishing Particular Competencies of the Autonomous Province (published in the “Official Gazette of the Republic of Serbia” No. 6, on February 7, 2002).


� From respective members of the ELDNSO-L network.


� Constitution of the Federal Republic of Yugoslavia Article 2: “The Federal Republic of Yugoslavia shall be composed of the Republic of Serbia and the Republic of Montenegro.”


� While taking account of the sovereignty and territorial integrity of the FRY, the UN has placed Kosovo under an interim international civil and military administration, following the 1999 conflict. 





� Commission Staff Working Paper of the Commission of the European Communities (Brussels, April 4, 2002 - sec(2002) 342) on Stabilization and Association Report of Former Yugoslav Republic of Macedonia [COM(2002) 163]


� Republic of Macedonia National Assessment Report on Sustainable Development - Adopted at the 56th Session of the Government of the Republic of Macedonia, held on July 30, 2002, www.johannesburgsummit.org/html/prep_process/national_reports





� UN Economic Commission for Europe - Committee on Environmental Policy environmental performance review of The former Yugoslav Republic of Macedonia for the Eighth session�of the Committee on Environment Policy, November 2002, www.unece.org/env/ep/countriesreviewed.htm





� See for the details Ms. Ivanova’s presentation at the Conference, July 2002


� Based upon the presentations of Ms. Ivanova and also the UN ECE report, November 2002


� Ms. Ivanova’s presentation at the Conference, July, 2002


� Ms. Ivanova’s information of October 21, 2002


� UN ECE report, November 2002


� EC External Relations Directorate General, Directorate Western Balkans, CARDS Assistance Programme – Former Yugoslav Republic of Macedonia, 2002-2006. Annex 1. Multi-annual Indicative Programme, 2002-2004


� Ms. Ivanova’s information, 21 October 2002


� The European Union is by far the single largest assistance donor to the Western Balkans as a whole. Since 1991 and including 2001, through its various aid programmes, the European Union has provided more than EUR 6.1 billion, while for the year 2001 over EUR 845 million has been made available for the aid programmes - Phare, Obnova and CARDS. The European Union has offered the possibility of full integration into EU structures. The European Union is now offering Bosnia and Herzegovina, Croatia, the Federal Republic of Yugoslavia, the former Yugoslav Republic of Macedonia and Albania tailor-made Stabilization and Association Agreements. Community assistance in support of the Stabilization and Association Agreements is provided through the European Community's CARDS (Community Assistance for Reconstruction, Democratization and Stabilization) financial instrument. Future community assistance for the region through the CARDS regulation will be in support of the SAP.


� For the details of SAp and SAA issues, see Part I


�	Text adopted by the Commission on 22 October 1996, COM(96) 500 final


� See Annex I for details


� See Annex I for details


� Phare- H 9402-01-02 project: Approximation of the Environmental Law Systems of the European Union and the Republic of Hungary


� See Annex II for the details


� Commission of the European Communities – Report from the Commission: The Stabilization and Association Process for South East Europe, First Annual Report, Brussels, April 4, 2002, COM (2002)163 final, p.5


� Considerations in Environmental Law Drafting for SEE Countries, Stuart Thompson, Office of High Representative, Conference July 2002


� Address of Mr. Gerard van-Driessche, EC, BiH, July Conference


� Address of Mr. Serifovic, BiH to the Conference in July


� Address of Mr. Gerard van-Driessche, EC, BiH, July Conference. 


� Commission of the European Communities – Report from the Commission: The Stabilization and Association Process for South East Europe, First Annual Report, Brussels, April 4, 2002, COM (2002)163 final, p. 11, 12


� See Mr. van Driessche: “Legal drafting is only the first step: Identify relevant EU legislation, Identify cost implication, Consider staged intervention, Secure public involvement (stakeholder involvement in general), Prepare laws, Prepare by-laws, Amend the laws, IMPLEMENT THE LAWS


� See Mr. Thompson’s example on forestry, July Conference


� Based upon Phare- H 9402-01-02 project: Approximation of the Environmental Law Systems of the European Union and the Republic of Hungary


�	Section I. Social and Economic Dimensions B. Providing an effective legal and regulatory framework, See footnote no.1
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